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INTERNATIONAL

A1. SYRIAN AND ISRAELI NEGOTIATORS,
UNOFFICIAL BLUEPRINT FOR ISRAELI-SYRIAN
PEACE, N.P., 29 AUGUST 2004.

Billed as a “nonpaper” (an unsigned
document of understandings that lacks le-
gal standing), this “Framework Agreement”
was leaked to the Israeli daily Ha’Aretz in
January 2007. “Nonpaper” was also the
term used for the successive draft agree-
ments that came out of the Israeli-Syrian
negotiations of 1995-2000. In contrast
to those earlier official negotiations, how-
ever, neither Syria nor Israel bas acknowl-
edged any involvement in the series of eight
rounds of talks between September 2004
and July 20006 that produced this draft.
Nomnetheless, reliable sources on both sides
maintain that the talks, conducted with a
European mediator in Berne, Switzerland,
bad been approved at the bighest levels by
both governments, and that senior officials
in both were regularly briefed. According to
Akiva Eldar (Ha'Aretz, 16 January 2007),
the contacts ended when Israel refused a
Syrian request to make the meetings official
and to upgrade the level of representation.
The senior participant on the Israeli side
was Dr. Alon Liel, a former director general
at the Israeli Foreign Ministry. Ibrabim
Suleiman, a retived businessman and U.S.
citizen, was the Syrian representative and
also the prime mover bebind the talks. The
non-paper (draft number 4) was published
by Ha’'Aretz on 16 January 2007.

Preamble

The objective of this effort is to establish
normal, peaceful relations between the gov-
ernments and peoples of Israel and Syria,
and to sign a treaty of peace attesting to this
achievement. The treaty will resolve the
four “pillars” at the core of negotiations: se-
curity, water, normalization, and borders.
There is be no agreement on any single one
of these issues unless and until all of these
issues are resolved.

1. Sovereignty

1. Syrian sovereignty, based upon the
June 4, 1967 line in the Golan Heights,
is acknowledged by Israel. The mutually
agreed upon border will be determined by

both parties (and guaranteed by the United
States and the UN).

II. Framework Agreement, Imple-
mentation, and the End to the State
of Belligerency

A “Framework Agreement” will address
the issues of security (including early warn-
ing), water, normalization, and borders. Ne-
gotiations to reach such an agreement should
proceed as expeditiously.

1. The state of belligerency between
the parties will cease upon signature of a
framework agreement between the parties,
and will include the cessation of hostile
actions by each party against the other.

2. Application of Syrian sovereignty in
the Golan Heights, the establishment of
normal, bilateral diplomatic relations, and
the implementation of relevant provisions
related to water and security will commence
as soon as possible after the conclusion of a
Framework Agreement but no later than the
signing of a treaty of peace.

3. Implementation of the Israeli with-
drawal to the mutually agreed border will
occur during a period (the exact time frame
to be mutually agreed) from signature of the
Framework Agreement.

III. Peace Treaty

1. Satisfactory implementation of pro-
visions and obligations established in the
Framework Agreement will result in the
signing of a peace treaty between the
parties.

1V. Security

1. Demilitarized zones will be established
in the areas of the Golan Heights that Israeli
forces will vacate.

2. No military forces, armaments,
weapons systems, or military infrastructure
will be introduced into the demilitarized
zones. Only a limited civil police presence
will be deployed in the areas.

3. Both parties agree not to fly over demili-
tarized zones without a special arrangement.

4. The establishment of an early warning
system includes a ground station on Mt.
Hermon/Jabal al-Shaykh operated by the
United States.

5. A monitoring and inspection and ver-
ification mechanism will be established
to monitor and supervise the security
agreements.
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6. Direct liaison between the parties will
be established in order to: Create a direct,
real time communication capability on se-
curity issues in order to minimize friction
along the international border; Help to pre-
vent errors and misunderstandings between
the parties.

7. Zones of reduced military forces will be
established in Israel west of the international
border with Syria and in Syria east of the
Golan Heights. The respective depth of these
zones (as measured in kilometers) between
Israel and Syria will be according to a ratio
of 1:4.

8. The Parties will cooperate in fighting
local and international terrorism of all kinds.

9. The Parties will work together for a
stable and safe Middle East, including the
solution of regional problems related to the
Palestinians, Lebanese, and Iran.

V. Water

1. Israel will control the use and disposi-
tion of the water in the Upper Jordan River
and Lake Tiberias.

2. Syria will not interrupt or obstruct nat-
ural flow of water in either quality or quantity
in the Upper Jordan River, its tributaries, and
Lake Tiberias.

3. Syrian use of the waters of the up-
per Jordan River, its tributaries, and Lake
Tiberias for residential and fishing purposes
is recognized and guaranteed.

VI. Park

1. In order to safeguard the water re-
sources of the Jordan River basin, Syrian
territory east of the mutually agreed bor-
der will be designated as a Park open to all
and administered by Syria. The Park is to
be established in the Golan Heights upon
completion of the Israeli withdrawal and
application of Syrian sovereignty in accor-
dance with the treaty of peace. The park will
extend from the agreed upon border east-
ward to a line to be determined by mutual
agreement.

2. Park characteristics:

¢ Park is open for tourism.

Park will be policed by Syrian park ser-

vice personnel.

¢ The park will be free of permanent res-
idents except for conservation and law
enforcement personnel.

* No visa will be required for entry into

park [from Israeli territory].

Syrians will issue onsite official entry

permit for a nominal fee.
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* Visitors wishing to enter other Syrian
territory east of the Park must have a
proper visa and transit Syrian controls
on park’s eastern perimeter.

* Entry to park is valid for one day during
daylight hours.

A2. JOHN DUGARD, REPORT OF THE SPECIAL
RAPPORTEUR ON HUMAN RIGHTS IN THE
PALESTINIAN TERRITORIES OCCUPIED SINCE
1967, GENEVA, 29 JANUARY 2007
(EXCERPTS).

Jobn Dugard, a South African law pro-
Jfessor and longtime UN Special Rapporteur
on Human Rights in the Palestinian terri-
tories, was mandated in July 2006 by the
newly created UN Human Rights Council
(UNHRC) to bead a fact-finding mission
to the occupied territories following the
arrest of members of the Palestinian gov-
ernment and the launch of Israeli military
operations. His detailed report to the UN
General Assembly (UNGA), submitted in
accordance with UNGA Resolution 60/251,
was based on bis visit to the occupied ter-
ritories from 1 to 8 December 2000. Israel
did not cooperate with the mission.

The following excerpts detail Israel’s mil-
itary action in Gaza, the bumanitarian
situation there, the situation in the Jordan
Valley, and Israeli military incursions into
the West Bank. It was the report’s section
on “apartheid” that received the great-
est publicity, perbaps because the report’s
release coincided with the growing contro-
versy over former president Jimmy Carter’s
Palestine Peace Not Apartheid (see Docs. D1
and D4). Israel and the United States both
decried the Dugard report as one-sided.
It should be noted that the UNHRC was
created in March 2006 to replace the UN
Commission on Human Rights, which had
been discredited for double standards and
Jor singling out Israel for criticism.

In bis introduction to the report, Dugard
emphbasizes “the scope and limitations of
my mandate. I am required to report on
violations of buman rights and interna-
tional bumanitarian law by Israel in the
OPT [occupied Palestinian territories]. This
means that it is outside my mandate to
report on violations of the bhuman rights
of Israelis by Palestinians, on the viola-
tion of buman rights by the Palestinian
Authority.. .. This does not mean that I am
unconcerned about such buman rights
violations. ... Such maitters are of deep con-
cern to me, but my mandate precludes me
Jfrom examining them.”
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Footnotes in the report have been omit-
ted bere for reasons of space. The full report
is available at www.obchr.org.

II. Gaza

6. In August 2005, Israel withdrew its
settlers and armed forces from Gaza. State-
ments by the Government of Israel that the
withdrawal ended the occupation of Gaza
are grossly inaccurate. Even before the com-
mencement of “Operation Summer Rains,”
following the capture of Corporal Gilad
Shalit, Gaza remained under the effective
control of Israel. This control was mani-
fested in a number of ways. Israel retained
control of Gaza’s air space, sea space and
external borders, and the border crossings
of Rafah (for persons) and Karni (for goods)
were ultimately under Israeli control and
remained closed for lengthy periods. In ef-
fect, following Israel’s withdrawal, Gaza be-
came a sealed off, imprisoned, and occupied
territory.

7. 0n 25 June 2006 a group of Palestinian
militants attacked a military base near the
Israeli Egyptian border. In retreating, they
took Corporal Gilad Shalit with them as
a captive. They demanded the release of
the women and children in Israeli jails in
return for his release. This act, together
with the continued Qassam rocket fire into
Israel, unleashed a savage response from
the Government of Israel that went by the
name of “Operation Summer Rains.” This
was followed by another military assault
in November with the name of “Operation
Autumn Clouds.” These operations, which
took the form of repeated military incursions
into Gaza, accompanied by heavy shelling,
rendered the question whether Gaza remains
an occupied territory of academic interest
only. Israel’s assault on, and siege of Gaza,
in the course of Operations “Summer Rains”
and “Autumn Clouds” is described in the
following paragraphs.

A. Military Action

8. Between 25 June 2006 and the truce
that came into force at the end of November
2006, over 400 Palestinians were killed and
some 1,500 injured. More than half of those
killed and wounded were civilians. Of those
killed some 90 were children; and over 300
children were injured. During the same
period 3 Israeli soldiers were killed and
18 wounded, and 2 Israeli civilians were
killed and some 30 injured in Sderot and
its precincts by Qassam rockets fired by
Palestinians from Gaza.
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9. In the course of Operations “Sum-
mer Rains” and “Autumn Clouds” the IDF
carried out 364 military incursions into dif-
ferent parts of Gaza, accompanied by per-
sistent artillery shelling and air-to-surface
missile attacks. Missiles, shells and bulldoz-
ers destroyed, or caused serious damage to,
homes, schools, hospitals, mosques, pub-
lic buildings, bridges, water pipelines, and
sewage networks. On 27 June 2000, the Is-
raeli Air Force destroyed all six transformers
of the only domestic power plant in the Gaza
Strip, which supplied 43 percent of Gaza’s
daily electricity. This resulted in depriving
half of the population of Gaza of electricity
for several months. (At the time of writing,
this power plant had been largely repaired,
thanks to generous funding from the Gov-
ernments of Egypt and Sweden, and is now
able to provide 85 percent of the electricity
previously supplied.) Citrus groves and agri-
cultural lands were leveled by bulldozers,
and in the first phase of “Operation Summer
Rains” F-16s flew low over Gaza, breaking
the sound barrier and causing widespread
terror among the population. Thousands
of Palestinians were displaced from their
homes as a result of Israel’s military action.
Israel justified its assault on Gaza on three
grounds: the search for Corporal Shalit, the
eradication of militant groups and their arms,
and, above all, the stopping of Qassam rock-
ets that have been regularly and repeatedly
fired from Northern Gaza into civilian areas
in Southern Israel.

10. Beit Hanoun in Northern Gaza, with a
population of 40,000, was subjected to par-
ticularly vicious military action in November
in the course of “Operation Autumn Clouds.”
During a six-day incursion 82 Palestinians,
at least half of whom were civilians (includ-
ing 21 children), were killed by the IDE
More than 260 people, including 60 chil-
dren, were injured and hundreds of males
between the ages of 16 and 40 were arrested.
Forty thousand residents were confined to
their homes as a result of a curfew as Israeli
tanks and bulldozers rampaged through their
town, destroying 279 homes, an 850-year-
old mosque, public buildings, electricity
networks, schools, and hospitals, leveling
orchards and digging up roads, water mains,
and sewage networks. In April 20006, the
IDF narrowed the “safety zone” for artillery
shelling, allowing targeting much closer to
homes and populated areas. This, together
with heavy artillery fire, contributed sub-
stantially to the increase in the loss of life
and damage to property. There was also
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evidence of the use of a new and unusual
weapon in Beit Hanoun, and elsewhere in
Gaza, which has resulted in an increase in
amputations. This weapon is believed to
be the Dense Inert Metal Explosive missile
(DIME).

11. Israel’s assault on Beit Hanoun on 8
November 2006 culminated in the shelling
of a home which resulted in the killing of 19
persons and wounding of 55 persons. The
house, situated in a densely populated neigh-
borhood, was the home of the al-Athamnah
family, which lost 16 members on that fate-
ful day. Of the 19 killed, all civilians, 7 were
women and 8 children. I visited the de-
stroyed home on 3 December and spoke
to Mrs. Sa’ad Alla Moh’al Athamnah, three
of whose sons were killed and whose hus-
band and a son were seriously wounded.
Israel’s explanation that a “technical fail-
ure” in the radar system of the artillery was
to blame is questionable on a number of
grounds. First, 12 to 15 high explosive ar-
tillery shells were fired over a time span of
30 minutes. Secondly, the home is located
close to open fields that Israel probably sus-
pected were used to launch Qassam rockets.
Thirdly, the home had been occupied for
the previous three nights by IDF soldiers
who made a full inventory of the occupants
of the building. Unfortunately, Israel has
refused to accept any international investi-
gation into this matter. It refused to allow
a Human Rights Council mandated mission
which was to have been led by Archbishop
Desmond Tutu, to enter Israel and the Oc-
cupied Palestinian Territory and at the time
of writing, has yet to respond to a resolution
of the General Assembly of 17 November,
adopted by 156 votes to 7, with 6 absten-
tions, which required the Secretary-General
to send a fact-finding mission to the area. On
11 November the United States vetoed a Se-
curity Council draft resolution calling for the
establishment of a fact-finding mission into
the events of 8 November in Beit Hanoun.
The failure of Israel to allow an international
investigation into the killing of 19 persons
in Beit Hanoun, or to undertake an impartial
investigation of its own, is regrettable as it
seems clear that the indiscriminate firing of
shells into a civilian neighborhood with no
apparent military objective constituted a war
crime, for which both the commanding offi-
cer and those who launched the 30-minute
artillery attack should be held criminally
responsible. The failure to hold anyone ac-
countable for this atrocity illustrates the
culture of impunity that prevails in the IDE
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12. Israel has justified its attack on Beit
Hanoun as a defensive operation aimed at
preventing the launching of Qassam rockets
into Israel. It is true that over a thousand
homemade rockets have been fired into
civilian areas in Israel without any military
target and that 2 Israelis have been killed
and over 30 injured. Such actions cannot be
condoned and clearly constitute a war crime.
Nevertheless, Israel’s response has been
grossly disproportionate and indiscriminate
and resulted in the commission of multiple
war crimes.

13. In recent months Israel has resorted
to a policy of terrorism by telephone. Mili-
tants are telephoned by Israeli intelligence
agents and warned that their home is to
be blown up within an hour. This threat is
sometimes carried out and sometimes not.
It appears that over 100 homes have been
destroyed following such threats. In Novem-
ber, Palestinians rallied to the defense of
persons threatened in this way by gathering
on the roof of the house or in the street out-
side to prevent the bombing of the house.
It is difficult to categorize such conduct as a
war crime, as originally suggested by Human
Rights Watch in a statement of 22 November
(subsequently largely withdrawn in a state-
ment of 16 December). Voluntary, collective
action of this kind can at most be catego-
rized as an act of civil disobedience against
the occupying Power.

B. The Humanitarian Crisis

14. Gaza has become a besieged and
imprisoned territory as a result of the eco-
nomic sanctions imposed on the Occupied
Palestinian Territory by Israel and the West,
following Hamas’ success in the January
20006 elections, and the military assault on
the territory, following the capture of Corpo-
ral Gilad Shalit. External borders have been
mainly closed and only opened to allow a
minimum of imports and exports and foreign
travel. This has produced a humanitarian cri-
sis, one carefully managed by Israel, which
punishes the people of Gaza without ring-
ing alarm bells in the West. It is a controlled
strangulation that apparently falls within
the generous limits of international
toleration.

15. There are six crossings into Gaza, all of
which are controlled by Israel. Erez, which is
used by diplomats, United Nations officials,
international workers, approved journalists
and a restricted number of patients travel-
ing to Israeli hospitals; Nahal Oz, which is
designed for fuel imports and has operated
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well below its capacity; Sofa, which is used
for the import of construction material and
some humanitarian supplies from United Na-
tions agencies and has been open for only
60 percent of the scheduled days; Kerem
Shalom, which has been largely closed since
25 June, but has opened to allow the import
of cables and appliances from Egypt to repair
the Gaza power plant destroyed on 27 June
2006, and some humanitarian assistance.

16. Rafah, the crossing point for Gazans
to Egypt, and Karni, the commercial cross-
ing for the import and export of goods,
are the principal crossing points. They are
the subject of an Agreement on Movement
and Access (AMA), entered into between
Israel and the Palestinian Authority on 15
November 2005, which provides for Gazans
to travel freely to Egypt through Rafah; and
for a substantial increase in the number of
export trucks through Karni. Since 25 June
20006, the Rafah crossing has been open for
only 14 percent of the scheduled opening
days as a result of Israel’s refusal to allow
members of the European Border Assistance
Mission, responsible for operating Rafah,
to cross to Rafah through Kerem Shalom.
The closure of Rafah has resulted in great
hardships. The sick and wounded have not
been able to travel freely to Egypt; those
wishing to leave Gaza have had to wait pa-
tiently, sometimes for weeks, until Rafah
opens; and Gazans returning home have
often had to wait for weeks in Egypt un-
til the Rafah crossing opened. The closure
of Rafah has been justified as a reprisal for
the capture of Corporal Shalit. The situa-
tion at Karni is no better. In terms of the
AMA truckloads crossing Karni were to in-
crease to 400 per day by the end of 2006.
Instead, the crossing has been closed since
April for 54 percent of the scheduled oper-
ating days (for 71 percent of such days since
25 June), and only 12 truckloads of goods on
average have been exported. This has had
disastrous consequences for the economy
of Gaza. The agricultural produce from the
former settlements was particularly affected
as it perished while waiting to be exported
at Karni. In the end most of this produce
was donated or destroyed in Gaza. Imports
have also suffered seriously and many basic
foodstuffs have not reached local markets.
On 22 December 2006 the Government of
Israel promised to allow 400 trucks to pass
through Karni per day. This promise has still
to be implemented.

17. The siege has had a major impact on
employment. Construction workers are out
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of work as a result of the restriction on the
import of construction materials; farmers
(particularly those employed in the green-
houses of the former Israeli settlements) are
unemployed as a result of the ban on exports
of Palestinian produce; fishermen are out of
work as a result of the ban on fishing along
most of the Gaza coast; many shopkeepers
have had to close their shops as a result of
the lack of purchase power of Gazans; small
factories employing some 25,000 workers
have had to close; and the public service,
while employed in theory is largely unpaid
as a result of Israel’s withholding of funds
due to the Palestinian Authority and the re-
fusal of the EU and the United States to
transfer donations to the Palestinian Author-
ity. Consequently about 70 percent of Gaza’s
potential workforce is out of work or with-
out pay. The signs of unemployment are
distinctly visible. Construction works are
abandoned; greenhouses that were flourish-
ing with produce when I visited them in
2005 are now empty of produce; and fish-
ermen that I visited at Deir El Balah sit idly
on the shore, prohibited from setting out to
sea.

18. Poverty is rife. Over 80 percent of the
population lives below the official poverty
line. 1.1 million Gazans of a population of
1.4 million receive food assistance from the
United Nations Relief and Works Agency for
Palestine refugees in the Near East and the
World Food Program. Recipients of food aid
receive flour, rice, sugar, sunflower oil, pow-
dered milk, and lentils. Few can afford meat,
fish—virtually unobtainable anyway as a re-
sult of the ban on fishing—vegetables, and
fruit. Shopkeepers generously give credit
but their capacity to do so is being over-
stretched. (I visited a shopkeeper in Jabaliya
who had granted US$20,000 credit to cus-
tomers.) Moreover some basic foodstuffs are
in short supply, and prices are inflated due
to the closure of Karni crossing.

19. Although the Gaza power plant has
now been restored to 85 percent of its for-
mer capacity (thanks to Egypt and Sweden,
and not to Israel which is responsible for sup-
plying electricity to an occupied people), it
must not be forgotten that for several months
following the bombing of this power plant
on 27 June 20006, the people of Gaza suf-
fered in all aspects of their life from power
stoppages: lighting, refrigerators, elevators,
water supply, and sewage were all affected;
hospitals were unable to operate properly;
and so on. The bombing of the power plant
has rightly been described as a war crime for
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which Israel and members of the IDF must
accept responsibility.

20. Living conditions in Gaza are bleak
in a society dominated by poverty, unem-
ployment, and military assault. Although
hospitals have not suffered from strike ac-
tion, as they have done in the West Bank,
health care has suffered from military incur-
sions and the closure of the crossings. For
months hospitals were required to use gener-
ators for operation theatres; referrals abroad
of patients have been hampered by the clos-
ing of Rafah; essential drugs are in short
supply; clinics have been unable to oper-
ate because of military action; and members
of the Palestine Red Crescent Society ambu-
lance services have been killed in military
operations. Chronic illnesses have increased.
Anemia has also increased as a result of the
nutritional situation. Mental health is a seri-
ous problem, particularly among children,
as a result of the trauma inflicted by military
incursions and the death or injury of friends
and family. Education has been affected by
military assaults: schools have been closed
and school buildings destroyed. Domestic
violence and ordinary crime are on the in-
crease. In 2006, nearly 200 Palestinians were
killed and 1,000 injured in internal disputes
and factional violence. Morale is low. The
very fabric of Gazan society is threatened by
the siege. . ..

III. The West Bank and East
Jerusalem

E. The Jordan Valley

35. Israel has abandoned earlier plans to
build the Wall along the spine of the Oc-
cupied Palestinian Territory and to formally
appropriate the Jordan Valley. It has never-
theless asserted its control over this region,
which constitutes 25 percent of the West
Bank, in much the same way as it has done
over the closed zone between the Wall and
the Green Line on Palestine’s western border.
That Israel intends to remain permanently in
the Jordan Valley is clear from government
statements and is further manifested, first,
by restrictions imposed on Palestinians and,
second, by the exercise of Israeli control and
the increase in the number of settlements in
the Jordan Valley.

36. Palestinians living in the Jordan Val-
ley must possess identity cards with a Jordan
Valley address, and only those persons may
travel within the Jordan Valley without Is-
raeli permits. Other Palestinians, including
non-resident landowners and workers, must
obtain permits to enter the Jordan Valley
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and in practice such permits are not valid for
overnight stays, necessitating daily commut-
ing and delays at checkpoints connecting the
Jordan Valley with the rest of the West Bank.
This has led to the isolation of the Jordan
Valley. Travel restrictions make it difficult for
farmers in the Jordan Valley to access mar-
kets in the West Bank as their produce is
frequently held up at checkpoints, notably
atal-Hamra, where it perishes in the process.

37. Housing in the Jordan Valley is a
serious problem as most of the Valley is des-
ignated as Area C, which means that the
Israeli authorities must give permission for
the construction of houses and assert the
power to demolish structures built without
permission—a permission which is rarely
forthcoming. On this mission I visited two
villages in the Jordan Valley where struc-
tures were threatened with demolition by
the IDE The first was Jiftlik, where I vis-
ited a secondary school functioning in harsh
conditions—with teachers mainly unpaid
and no glass in the windows—where I was
informed that the school had been served
with a demolition order. The second was
al-Aqaba, a village located on the slope
between the Jordan Valley and the north-
ern West Bank mountain range. The village,
which has no running water and electricity is
supplied by generators, comprises 35 houses
of which 16, including a mosque, clinic, and
kindergarten school, are threatened with de-
molition. The cheerful kindergarten, which
I visited, has 85 children drawn from neigh-
boring communities. Since 1967, al-Aqaba’s
population has decreased by 85 percent,
from 2,000 in 1967 to 300 persons today.
‘What cynical exercise in social engineering
could motivate the demolition of nearly half
the structures in the village? . ..

G. Military Incursions

42. Since the election of the Hamas Gov-
ernment in January 2006, the IDF has inten-
sified its military incursions into the West
Bank. In November 2006 alone there were
656 IDF raids into the West Bank. These
raids have involved the killing of some 150
Palestinians; and search and arrest action re-
sulting in damage to property, injuries (an
average of 179 per month), and arrests (an
average of 500 per month). Most of these IDF
operations have taken place in the northern
West Bank, particularly Nablus and Jenin. . . .

VII. Racial Discrimination

and Apartheid

49. Article 1 of the International Con-
vention on the Elimination of All Forms of
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Racial Discrimination of 1966 defines “racial
discrimination” as meaning “any distinction,
exclusion, restriction preference based on
race, color, descent, or national or ethnic
origin which has the purpose or effect of
nullifying or impairing the recognition, en-
joyment or exercise, on an equal footing,
of human rights and fundamental freedoms
in the political, economic, social, cultural,
or any other field of public life” This con-
vention only requires States to prohibit and
eliminate racial discrimination. Another con-
vention, the International Convention on the
Suppression and Punishment of the Crime
of Apartheid of 1973, goes further and crim-
inalizes practices of racial segregation and
discrimination that, inter alia, involve the
infliction on members of a racial group of
serious bodily or mental harm, inhuman or
degrading treatment, arbitrary arrest, or the
deliberate creation of conditions prevent-
ing the full development of a racial group
by denying to such a group basic human
rights and freedoms, including the right to
freedom of movement, when such acts are
committed “for the purpose of establishing
and maintaining domination by one racial
group of persons over any other racial group
of persons and systematically oppressing
them?”

50. Israel vehemently denies the appli-
cation of these Conventions to its laws and
practices in the Occupied Palestinian Ter-
ritory. Despite this denial, it is difficult to
resist the conclusion that many of Israel’s
laws and practices violate the 1966 Con-
vention on the Elimination of All Forms
of Racial Discrimination. Israelis are en-
titled to enter the closed zone between
the Wall and the Green Line without per-
mits while Palestinians require permits to
enter the closed zone; house demolitions
in the West Bank and East Jerusalem are
carried out in a manner that discriminates
against Palestinians; throughout the West
Bank, and particularly in Hebron, settlers
are given preferential treatment over Pales-
tinians in respect of movement (major roads
are reserved exclusively for settlers), build-
ing rights, and army protection; and the
laws governing family reunification (para.
48 above) unashamedly discriminate against
Palestinians. It is less certain that the In-
ternational Convention on the Suppression
and Punishment of the Crime of Apartheid
is violated. The IDF inflicts serious bod-
ily and mental harm on Palestinians, both
in Gaza (paras. 8-13 above) and the West
Bank (para. 42 above); over 700 Palestini-
ans are held without trial (para. 43 above);
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prisoners are subjected to inhuman and
degrading treatment (para. 44 above); and
Palestinians throughout the OPT are denied
freedom of movement (paras. 38-41 above).
Can it seriously be denied that the purpose
of such action is to establish and maintain
domination by one racial group (Jews) over
another racial group (Palestinians) and sys-
tematically oppressing them? Israel denies
that this is its intention or purpose. But
such an intention or purpose may be in-
ferred from the actions described in this
report. . ..

XI. Occupation, Colonization, and
Apartheid: Is There a Need for a
Further Advisory Opinion?

58. The international community, speak-
ing through the United Nations, has iden-
tified three regimes as inimical to human
rights—colonialism, apartheid, and foreign
occupation. Numerous resolutions of the
General Assembly of the United Nations tes-
tify to this. Israel’s occupation of the West
Bank, Gaza, and East Jerusalem contains ele-
ments of all three of these regimes, which is
what makes the Occupied Palestinian Terri-
tory of special concern to the international
community. . . .

61. Israel’s practices and policies in the
OPT are frequently likened to those of
apartheid South Africa (see, for example,
Jimmy Carter, Palestine Peace Not Apartheid
[2006]). On the face of it, occupation and
apartheid are two very different regimes. Oc-
cupation is not intended to be a long-term
oppressive regime but an interim measure
that maintains law and order in a territory
following an armed conflict and pending
a peace settlement. Apartheid is a system
of institutionalized racial discrimination that
the white minority in South Africa employed
to maintain power over the black majority.
It was characterized by the denial of polit-
ical rights to blacks, the fragmentation of
the country into white areas and black areas
(called Bantustans) and by the imposition
on blacks of restrictive measures designed
to achieve white superiority, racial separa-
tion, and white security. Freedom of move-
ment was restricted by the “pass system”
which sought to restrict the entry of blacks
into the cities. Apartheid was enforced by
a brutal security apparatus in which torture
played a significant role. Although the two
regimes are different, Israel’s laws and prac-
tices in the OPT certainly resemble aspects
of apartheid, as shown in paragraphs 49-50
above, and probably fall within the scope of
the 1973 International Convention on the



180

Suppression and Punishment of the Crime
of Apartheid.

62. Colonialism and apartheid are con-
trary to international law. Occupation is a
lawful regime, tolerated by the international
community but not approved. Indeed over
the past three decades it has, in the words of
the Israeli scholar Eyal Benvenisti, “acquired
a pejorative connotation.” What are the legal
consequences of a regime of occupation that
has continued for nearly 40 years? Clearly
none of the obligations imposed on the oc-
cupying Power are reduced as a result of
such a prolonged occupation. But what are
the legal consequences when such a regime
has acquired some of the characteristics of
colonialism and apartheid? Does it continue
to be a lawful regime? Or does it cease to
be a lawful regime, particularly in respect
of “measures aimed at the occupants’ own
interests”? And if this is the position, what
are the legal consequences for the occupied
people, the occupying Power, and third
States? Should questions of this kind not be
addressed to the International Court of Jus-
tice for a further advisory opinion? It is true
that the 2004 Advisory Opinion on the Le-
gal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory
has not had the desired effect of compelling
the United Nations to take firmer action
against the construction of the Wall. On the
other hand, it must be remembered that the
United Nations requested four advisory opin-
ions from the International Court of Justice
to guide it in its approach to South Africa’s
occupation of South-West Africa/Namibia.
In these circumstances a request for an-
other advisory opinion warrants serious
consideration.

A3. INTERNATIONAL CRISIS GROUP, “AFTER
MEccA: ENGAGING HAMAS,” AMMAN,
JERUSALEM, AND BRUSSELS, 28 FEBRUARY
2007 (EXCERPTS).

This 35-page report, though occasioned
by the Mecca agreement, which it analyzes,
is primarily an assessment of Hamas’s
year in office and its current situation
on the eve of the establishment of a na-
tional unity government. The excepts re-
produced below include a summary of the
internecine battles between Hamas and
Fatab, a critical analysis of the perceived
division within Hamas between a radical
external leadership and a more flexible in-
ternal one, and assessments of Hamas’s
current popularity and positions on Israel.
Footnotes bave been omitted bere for rea-
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sons of space. The full report is available at
WWW.crisisgroup.org.

II. The Year of Living Dangerously
B. Hamas and Security

3. Internecine Battles

Since assuming office, Hamas has con-
sistently maintained it is merely defend-
ing its democratic mandate against Fa-
tah “putchists” and “coup-plotters” (ingi-
labiyyin) in league with Israel and Wash-
ington. The government additionally has
claimed the right to enforce law and order
upon Fatah partisans sowing chaos. Accord-
ing to interior ministry spokesman Khalid
Abu Hilal:

Their power comes from weapons and open channels
of funding from the U.S. They claim to be Fatah but
achieved power through their position in the PA
[Palestinian Authority] and are trying to sabotage
every attempt at reconciliation between Fatah and
Hamas, using all possible methods to spread chaos
and disorder.

In response, Fatah argues it rather than
the Islamists has been engaged in legitimate
self-defense, protecting the pluralistic nature
of society and the national movement against
the “trend of blood” (tayyar al-damauwi)
within Hamas. In the words of an opposition
activist in the Gaza Strip unaffiliated with
Fatah:

This government has failed in the fields of justice,
administration, economy, development, security,
and resistance. The only option left for Hamas is to
impose obedience on the entire society by force.
Violent opposition to opposing views has been
part of this movement since before it was founded.
They’ve practiced it against everybody.

Where Hamas saw a U.S. and Israeli hand
behind Fatah, Fatah denounced Iranian and
Syrian ones behind Hamas, their goals al-
legedly being to establish hegemony over
Palestinian society in the service of regional
rather than national interests.

The conflict gradually developed into a
bloody power struggle between the two
movements that has gained both the oppro-
brium of other organizations and widespread
public disgust. Generally speaking Hamas,
and particularly the ESF [Executive Secu-
rity Force], gained the upper hand in the
Gaza Strip, deploying superior tactics and
firepower and usually fighting with greater
motivation. But tactical success came at a
heavy price as one red line after another was
crossed. On 21 November 2006, Abd-al-Aziz
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(Abu Ali) Shahin, a veteran member of the Fa-
tah Revolutionary Council who founded its
youth movement in the Gaza Strip during the
1980s, was shot and moderately wounded
in the first such attack on a politician with
no connection to the security forces. On
11 December, a hail of bullets aimed at the
blacked-out windows of a car belonging to
senior (Fatah) General Intelligence officer
Baha Ballousha, killed his three sons and a
passer-by (Ballousha was not in the vehi-
cle, which was transporting his children to
school).

On 4 January, Shaikh Adel Nassar, a Mus-
lim cleric hostile to Hamas, was gunned
down as he left a mosque in the Maghazi
refugee camp where he had just delivered a
sermon criticizing the Islamists’ role in the
escalating violence. As in the previous inci-
dents, Hamas denied any connection to the
unknown assailants. Nonetheless, suspicion
of its role was widespread and, as far as Fatah
was concerned, a certainty.

Hamas’s denials were particularly hard
to sustain in the incident that prompted
Nassar’s final sermon. On 4 January, dozens
of ESF and Qassam Brigades gunmen laid
siege for hours to the Gaza City home of
Col. Muhammad Abu Ghrayib, a close asso-
ciate of Fatah’s Gaza strongman Muhammad
Dahlan, until Abu Ghrayib and a number of
his bodyguards were dead and his wife and
eight children wounded, some seriously.
Throughout the siege, Ghayib had been
on the telephone to associates and finally
the media, appealing for help. The event,
replete with the prolonged siege of a pri-
vate home, sustained indiscriminate gunfire
that wounded every member of the house-
hold, and the grisly summary execution that
concluded it, sent shock waves throughout
society. If the killers had intended to send a
message that no one is beyond their reach, it
was not well received. In the words of a dis-
traught Palestinian, “for Hamas every enemy
is an infidel and pulling the trigger God’s
work, regardless who is on the other end of
the barrel. I question whether Fatah gunmen
have the capacity to kill other Palestinians.
It contradicts the entirety of their political
culture”

While there is insufficient evidence to
reach a conclusive verdict on the wave of as-
sassinations during the second half of 20006,
it seems more than coincidental that a high
proportion were conducted against senior
officers associated with the Preventive Secu-
rity Force and General Intelligence service.
The former is considered a stronghold of
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Muhammad Dahlan, who has repeatedly and
in unambiguous terms been denounced by
the Islamists as the leader of the campaign
to unseat them. The latter played a lead role
in the PA’s violent crackdown on Hamas
and Islamic Jihad in 1996. Today, many such
officers—including Ballousha—have sought
temporary refuge in the safer confines of
Ramallah. Islamist victims of assassination
have by contrast generally been lower level
operatives, possibly suggesting their op-
ponents have experienced more difficulty
locating targets.

The next round of clashes, in the sec-
ond half of January, led many to conclude
a turning point was being reached. Dahlan,
who according to some reports was ap-
pointed General Commander of the PA se-
curity forces by Abbas in the wake of the
Ghayib killing, organized a mass rally in
Gaza City on 7 January, where for the first
time since the elections Fatah’s demoral-
ization and apathy seemed to be replaced
by pride and determination. He also began
to impose better coordination and com-
munication within the unwieldy security
services and made new appointments. On
the ground, “the security forces occupied
strategic rooftops and other key locations
to prevent their forces from once again be-
ing bottled into their bases by the ESE” The
result was that they were able to obstruct
the Islamists in the next round, with the
clear majority of dead and wounded in late
January coming from Hamas ranks.

As demonstrated by the heavy clashes in
early February, concentrated in the northern
Gaza Strip, Fatah’s cheer was short-lived. It
sustained the majority of casualties, and
most PA security installations in northern
Gaza were overrun by the ESF as well as
Qassam Brigades support units. By the time
the leaders departed for Mecca, only the
saraya (the main security headquarters in
Gaza City) and the presidential compound
remained under Fatah control in Gaza City.

For their part, Fatah forces rampaged
through the campus of the Islamic Univer-
sity, a Hamas stronghold and its leading
institution in the Gaza Strip, and launched
a number of attacks against PA ministries.
According to a Fatah participant in these
clashes, “Hamas was able to attack our se-
curity installations, but doesn’t really have
any serious ones of its own [in the northern
Gaza Strip]. That’s why we went after the
Islamic University and the ministries they
control, because these are the symbols of
their power”
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Fatah compensated for its relative weak-
ness in the Gaza Strip by exploiting Hamas’s
in the West Bank. Hamas loyalists were ab-
ducted, in part to force the relief of com-
rades under attack in Gaza. On 27 January,
the armed siege of the Gaza home of senior
Fatah activist Mansur Shalayil was lifted after
nine Hamas cadres in Nablus were abducted
and threatened with summary execution if
Shalayil was hurt. The nine were later freed
unharmed. Similarly, on 5 February, Fatah
gunmen in Ramallah abducted interior min-
istry official Arafat Said to swap him for one
of Dahlan’s nephews, who had been seized
a day earlier in Gaza.

While the clashes went on, life in the
northern Gaza Strip, where they were at
their most intense, came to a virtually com-
plete halt. Streets emptied, and even jour-
nalists were compelled to cover the fighting
from their homes. A PA employee from the
Strip’s central region made it only to the
outskirts of Gaza City: “I was warned by
armed men that there were snipers every-
where and should not attempt to proceed
any further” One couple related how they
were stuck in buildings on opposite sides
of the same street, “but until the following
day neither of us dared risk crossing it to
be with the other.” In the words of a Gazan,
“it was impossible to tell who was Fatah
and who was Hamas, so better to remain in-
doors rather than be mistaken by one for the
other”

Ultimately, the clashes proved inconclu-
sive. Hamas sought, and failed, to deal Fatah
a fatal blow, while Fatah’s numerical su-
periority did not provide it with a distinct
advantage. According to a PA security officer
aligned with Fatah, “we took a real beating in
the early rounds and were forced to demon-
strate that we, too, can inflict painful blows
to deter further attacks. That is why so many
from Hamas were killed in late January. That
is why the Islamic University was ransacked.”
For its part Hamas believed it established its
superiority and attached particular impor-
tance to its 2 February interception in the
central Gaza Strip of a supply convoy from
Egypt intended for the Presidential Guard—
the incident that brought a rapid end to the
cease-fire agreed only shortly before. While
the convoy carried equipment of potential
military value such as flak jackets but ap-
parently no arms, “it was a clear message,
especially to the Americans. Don’t try this
because it will not work.”

The geographic imbalance was one fac-
tor restraining the slide toward full-scale civil
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war. Indeed, should the latter come to pass,
conventional wisdom suggests Fatah will be
defeated in the Gaza Strip, Hamas eliminated
from most West Bank cities and—more im-
portantly as far the Palestinian people are
concerned—what remains of the occupied
territories’ unity annihilated. Another miti-
gating factor has been the purely political
and opportunistic nature of the conflict
which, given the composition of Palestinian
society, is not magnified by ethnic or sec-
tarian differences. Indeed, thus far neither
party has succeeded in mobilizing civilian
support or drawing other Palestinian orga-
nizations to its cause.This, too, helped pave
the road to Mecca. . ..

1IV. Inside Hamas

A. Hamas versus Hamas?

Of all the assumptions concerning
Hamas, perhaps the most widespread is that
the movement is divided between a radi-
cal, hard-line, and uncompromising external
leadership and a more pragmatic and flexible
internal one; that the Damascus-based lead-
ership follows orders handed down by Syria
and Iran; and that they (notably Politburo
chairman Mashal) possess the final word.
The belief is not a product of Western minds
alone. It is shared and echoed by many Arab
leaders—most notably Egyptian—and Fa-
tah officials who argue that Haniya’s more
conciliatory moves have been blocked by
Mashal and that Mashal has been following
dictates from Damascus or Tehran. Asked
why he appeared to equate the organi-
zation with its exiled Politburo chairman,
Tawfiq Abu Khusa responded: “because we
have the transcripts of his telephone calls
to Palestine and they concern everything
large and small.” Others point to an incident
in which Qassam Brigades deputy com-
mander, Ahmad Jabari, is alleged to have
bluntly informed Interior Minister Said Siam
“I don’t take my orders from you”—an ap-
parent reference to higher authorities in
Syria.

Divisions within the movement undoubt-
edly exist. Sensitivities are based on geog-
raphy, ideology, and membership in gov-
ernment, the political branch, or the mili-
tary wing. The relative influence of Hamas’s
constituent parts has waxed and waned
over the years in accordance with chang-
ing circumstances. The movement’s most
prominent West Bank leaders, for example,
have—Ilike Jamal Mansur and Jamal Salim in
2001 —either been assassinated or, as with
numerous others, imprisoned by Israel since



DOCUMENTS AND SOURCE MATERIAL

2002. This in part helps explain their suc-
cessors’ failure to sway their colleagues in
the other leadership centers against par-
ticipation in the 2006 legislative elections.
Similarly, Israel’s 2002-2004 killings of the
movement’s founder and leader, Shaikh Ah-
mad Yasin, and four of its most influential
Gaza leaders—Abd-al-Aziz Rantisi, Ismail
Abu Shanab, Ibrahim Maqadma, and Salah
Shihada—significantly increased the influ-
ence of the veteran leadership in exile, and
particularly of Mashal, which had been in rel-
ative decline following Yasin’s 1997 release
from Israeli imprisonment.

The leading role played by the Qassam
Brigades in Hamas’s ascendancy since 2000,
the hundreds of casualties they have sus-
tained and inflicted, together with the in-
creasing appeal of militancy in the context
of renewed conflict and hardship has given
the military wing a much greater voice.
The same might be said of the prison pop-
ulation, which has grown exponentially in
recent years. That the Hamas signatory to
the May 2006 Prisoners’ Initiative, Abd-al-
Khaliq Natsheh, was both a prisoner and a
military commander was no coincidence;
his background gave him a degree of credi-
bility not many others within the movement
possess, making it difficult for detractors
to reject the document or denounce him
for signing it without the movement’s prior
endorsement.

The installation of a Hamas prime minis-
ter and cabinet created a new locus of power
outside the movement’s formal structures
that has a greater stake in the government’s
success and that the rest of the movement
must take into account. Unlike Fatah, whose
senior leaders (including Arafat and Abbas)
assumed top PA posts—thus blurring the
line between movement and government—
Hamas’s leaders are in Damascus and, in
contrast to many Fatah Central Committee
members during 1996-2006, not even mem-
bers of parliament. The most senior Hamas
politician in the occupied territories, Mah-
moud Zahhar, assumed the foreign ministry
portfolio rather than the premiership. Go-
ing further in establishing that distinction,
members who have taken senior PA posi-
tions reportedly recused themselves from
senior positions in the movement. “They re-
main members of Hamas and contribute to
its internal discussions, but you can’t, for
example, be a PA minister and at the same
time remain a member of the Consultative
Council [majlis shura] or Politburo [mak-
tab siyasi]”
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Different explanations are given, among
them that “Hamas understands that the gov-
ernment is subject to different pressures and
may need to make decisions that are different
from the movement’s” The corollary is that
where a clash of interests occurs, Hamas
must be relieved of responsibility for PA
policies that contradict its basic principles;
where this is not possible, the movement’s
interests supersede the government’s and
not the other way around—thus, for exam-
ple, the insistence by Hamas that it will not
participate in any government that explicitly
recognizes Israel.

This complex picture is at odds with the
simplistic notion of a Damascus vs. occu-
pied territories divide, let alone that of an
all-powerful Mashal. Some of the least flex-
ible elements are based in Gaza, not Dam-
ascus, members of its Consultative Council
dominated by clerics, or of the armed wing
over which Mashal reportedly has formal
though far from absolute control. According
to those who have negotiated with the Is-
lamists, its leaders have not coalesced into
rigid rival camps but rather form a series
of fluid and shifting alliances. “Different el-
ements within Hamas show flexibility on
different issues.”

Decisions typically are made by consen-
sus, and while not all leaders have equal
power, none can be ignored. For senior Is-
lamist legislator Salah Bardawil:

Hamas is a coherent democratic movement, and no
single level in the organization can dictate to the
others. Neither Khalid Mashal nor Ismail Haniya can
take decisions on behalf of the movement, and every
decision must go through the necessary decision-
making levels before it becomes policy.

It is not only Hamas that insists it func-
tions as an institution. A Palestinian who
has mediated between Hamas and Fatah re-
marks that the Islamist movement “is not
a one-man show. Some leaders are more
influential than others, but none owns its
decisions.” Members of other Palestinian
movements—including Fatah and other
rivals—also acknowledge this, adding that
“it is a phenomenon that should be studied
and learned from. “Consultation [shura),
adds a Palestinian mediator, “safeguards the
decision-making process. It prevents hasty,
individual decisions and helps ensure that
decisions taken by Hamas will stick. It helps
contain and conceal dissent” The depth
and intensity of divisions are therefore diffi-
cult to assess, because “once Hamas takes a
decision every member presents it as their
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personal point of view.” Indeed, the Islamists’
bottom line regarding the political system,
Israel, and the world beyond has been clearly
expressed by Mashal, Abu Marzuq, Haniya,
and other leadership elements inside and
outside the occupied territories with con-
sistency. It is democratic centralism with an
Islamist twist.

That Mashal ultimately exercises greater
power may well be true; as a Palestinian
analyst comments:

Power reflects guns and money, like any other orga-
nization. The money comes from outside, and the
military wing is subordinate to the Politburo, so this
combination makes Mashal very powerful. At the
same time, the Hamas leadership in government has
become stronger by virtue of its position. But Hamas
has institutions, and Mashal can’t impose his will on
the rest if they don’t agree with him.

Misconceived analysis has led to misdi-
rected policies. These include efforts by
Fatah and others to bypass Mashal, dealing
exclusively with Haniya in order to foster
divisions within the movement and bolster
so-called pragmatic forces. Such attempts
regularly failed. As the Mecca Agreement il-
lustrates, progress was made only when the
two participated together, the Saudi-led ne-
gotiations being the first time that occurred.
This is not, according to a Palestinian me-
diator, because Mashal is the organization’s
supreme arbiter, but rather because “he can’t
be bypassed.”

By the same token, those hoping that
pressures on Hamas will lead to a schism
within the movement are likely to be dis-
appointed. Since the only previous or-
ganizational rupture experienced by the
Islamists—the separation of radical Mus-
lim Brotherhood elements in the late 1970s
to form Islamic Jihad—the movement re-
peatedly has taken difficult strategic deci-
sions without sustaining significant organi-
zational damage. These have included the
formation of Hamas in the late 1980s; the
post-Oslo policy of neither confronting the
PA nor participating in its elections and
institutions; the 2005 decision to pursue
integration with the PA through elections;
the unilateral cease-fires of 2003 and 2005;
and, in the 2006 National Conciliation Doc-
ument, explicit endorsement of a Pales-
tinian state in the areas occupied by Israel in
1967.

Corporal Shalit’s fate is another exam-
ple of questionable analysis. In the months
since Palestinian militants captured him on
25 June 2006, Haniya often has been blamed
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for having been taken by surprise by the
operation, appearing in the dark about the
soldier’s status and prisoner exchange nego-
tiations. Yet, there is reason to believe this
reflects a natural division of labor instead of
deep organizational strains.

Did Haniya’s critics expect him to order the attack,

imprison the soldier in the prime minister’s office,

and lead the negotiations for a prisoner exchange? It
is a Hamas file, not a government one. When Haniya
says he has no control over the Qassam Brigades and
no knowledge of their activities, it’s a reflection of

reality, not an admission of defeat.

Rather than reflecting a decision by
Mashal (according to some versions an
unsuccessful attempt to sabotage the Na-
tional Conciliation Document of that same
day), the operation more probably was a
collective undertaking. “The political lead-
ership will take a decision, such as renunci-
ation of the cease-fire, and lay down general
parameters—for example that military op-
erations can be resumed but not suicide
attacks within Israeli cities. How, when, and
where this is translated on the ground is de-
termined by the Qassam Brigades according
to local conditions.”

U.S., Israeli, and Egyptian officials have
since blamed Mashal and, more precisely,
Tehran and Damascus, for undermining ne-
gotiations over a possible prisoner exchange.
According to an Egyptian official, “on sev-
eral occasions, we have been close to a
deal. But then Iran or Syria said ‘no, and
Mashal blocked it. We have no doubt that
the internal leadership would have said
‘yes.” This analysis suggests hard-line forces
have been seeking to thwart any chance
for progress. An alternative theory, at least
equally plausible and as of yet wholly
untested, is that Hamas views Corporal
Shalit as one of its few available forms of
leverage and that it has sought to extract
other concessions—including on its ability
to govern—before giving him up. Its leaders
might not have seen the point of exchang-
ing him at a time when Hamas was under
intense internal and external military, polit-
ical, and economic pressure with no end in
sight.

B. Has Pressure Worked?

1. Hamas and the Palestinian Public
Reviewing an eventful year, Hamas
spokesman and legislator Mushir Masri in-
sists that “the present is better than the past

for Hamas. Time is on its side” Asked to
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identify specific achievements, he responds
confidently:

‘We have achieved the legitimization of resistance.
It is now defined as a right by a formal Palestinian
political decision rather than condemned. We have
demonstrated that jihad and politics complement
each other. We have begun the construction of a
new political equation, based on fixed principles
[thawabit] forming red lines not subject to renun-
ciation or backtracking. We are getting our people
out of the state of corruption that dominated the
system before the elections, and we have achieved
self-reliance rather than throwing ourselves at the
mercy of the Americans.

Our popularity is neither less nor more. Look
at the election results of the professional associations.
We won 85 percent of the seats in the Nurse’s
Association at the height of the crisis in September.
We had never done so well.

Having survived the better part of a year
despite crippling international sanctions
and an unprecedentedly strict Israeli siege,
Israeli offensives throughout the occupied
territories and escalating clashes with Fatah,
Hamas has in recent months been exuding
growing self-confidence. In part this is ac-
counted for by domestic realities. “Fatah
assured the Americans that three months
of sanctions would be sufficient to bring us
down, but nothing happened.” The failure
of the civil service strike that commenced
in September 2006, and the absence of any-
thing approaching popular unrest, has fur-
ther put the Islamists at ease. So, too, has
Fatah’s inability to pull itself together after
the January 2006 elections.

Among Palestinians, Hamas also garners
praise from those who believe it has in-
troduced dedication and accountability to
government. “Of course they’re acting in
the best interests of the Palestinian people,”
commented a woman in the Gaza Strip who
voted for the Islamists but is otherwise un-
affiliated with the movement: “Why else do
you think the West is determined to get rid
of them and starving us? If they were cor-
rupt and selling us out, Haniya would be
having breakfast with Bush and dinner with
Blair every day” The government has also
put its limited resources to good use in or-
der to retain public support. After it reduced
already symbolic annual school fees to an
insignificant $5 and provided many poorer
pupils with free bags and supplies, a house-
wife insisted this demonstrated its fealty to
the people. “God preserve Hamas and its
leaders,” she exclaimed.

Hamas’s trump cards, however, are Is-
rael and the Quartet. Not only do Israeli and
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Western hostility guarantee any Palestinian
leader at least several additional percentage
points in public support, but the sanctions
also allow it to deflect responsibility for the
Palestinians’ suffering. A Palestinian in the
central Gaza Strip observed: “The problem
is not that they’re stuffing their pockets with
the people’s money like those before them,
but that all of our pockets are being emptied
by Israel, the U.S., and the Europeans. How
can we say this government has succeeded
or failed? We’ll only be able to judge when
those who used to fund corruption allow
Hamas to show its qualities” Among Fatah
members, many of whom insist Hamas “is
incapable of governing because it doesn’t
understand the difference between a charity
and government and thinks it can substi-
tute slogans for experience,” the complaint
that Western sanctions have effectively de-
layed their return to power has not been
uncommon.

That said, Palestinians who readily ex-
press discontent with their current govern-
ment are not difficult to find. In the words
of a civil servant, “better to be fed by thieves
than to starve on account of angels.” Others
complain of political favoritism and nepo-
tism in PA ministries, concluding that power
is corrupting Hamas as readily as it did Fa-
tah. “Their conflict is about which of them
eats how much of the pie, and Palestine and
its people be damned.”

In this respect nothing has been quite
as damaging to Hamas’s popular standing
as the internecine fighting with Fatah. The
view that “they are no different” and are just
as factional and committed to hegemony as
their adversaries has in recent months be-
come increasingly widespread, and proven
much more damaging to the Islamists—who
campaigned on the basis that they were
different—than it has been to Fatah. Given
Hamas’s sensitivity to popular mood, it is
this, much more than the effects of sanc-
tions on public opinion, that contributed to
its flexibility in Mecca.

On the whole those advocating a Fa-
tah restoration appear far fewer in number
than those expressing discontent about the
Islamists. Hamas’s loss is therefore not neces-
sarily, and in the short run unlikely to be, Fa-
tah’s gain. Many—including sympathizers—
accuse Fatah of having “learned nothing”
from its electoral defeat. Apathy, and to a
lesser extent other parties, probably will be
the main beneficiaries of disillusionment
with Hamas. All things considered, and
these include not only public opinion polls
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showing greater support for Fatah but also its
abiding fragmentation, there is little reason
to question the assessment of many indepen-
dent analysts and also Palestinian politicians
that the result of any new elections, though
they may reflect decreasing levels of support
for Hamas, are unlikely to differ substantially
from the last ones.

2. Hamas and Israel

As Hamas has sought to break out of
its isolation, it has gradually moved toward
consensual international positions. To that
extent, the policy can be said to have par-
tially achieved its goals. But there are two
important caveats: first, a similar evolution
likely could have been obtained through
careful engagement and at a far lower price
in Palestinian lives and well-being; secondly,
that Hamas appears to have moved as far as
it will for the time being, so further pressure
is highly unlikely to translate into further
results.

Indeed, as noted previously, the political
platform embodied in the Mecca agreement
is not a significant departure: to a very large
extent, it reflects compromises reached first
in the 11 May 2006 prisoner’s initiative and
later in the 25 June 2006 National Concili-
ation Document. Hamas leaders insist they
had already accepted a formula that is con-
sistent with a two-state settlement—the Na-
tional Conciliation Document, which clearly
sets out a Palestinian state on the territories
occupied by Israel in 1967 as the common
objective of the Palestinian national move-
ment, and mandates President Abbas to con-
duct negotiations to achieve this goal. They
say, too, that they had agreed at the time
that any agreement would be submitted to a
national referendum, whose outcome they
would honor. The months of wrangling that
followed had little to do with extracting fur-
ther Hamas concessions and much to do
with both sides seeking to shift the balance
of power on the ground.

What is more, these positions largely are
in line with those enunciated by Hamas
since before the elections and documented
in prior Crisis Group reports. That these
have now become formal Hamas positions
is not an insignificant achievement; but the
evolution was implicit for some time, and
there is every reason to believe that a more
open dialogue with the movement’s leaders
would have yielded the same outcome.

By the same token, there is no reason to
believe that Hamas would respond to further
pressure by explicitly complying with the
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Quartet conditions, however desirable that
would be. The Mecca agreement, claims to
the contrary by some Palestinians notwith-
standing, does not meet this standard and
in particular does not express recognition
of Israel or acceptance of a two-state so-

lution as the end of the Israeli-Palestinian

conflict. That is something that, in count-

less discussions with Crisis Group, Hamas
leaders repeatedly emphasized.

On recognition, our position is this: we are prepared
to deal with Israel on day-to-day matters. We are
prepared to have President Abbas negotiate a peace
agreement with Israel. And we are prepared to have
any agreement submitted to a national referendum.
No more, no less.

Hamas leaders also explain that they are
prepared to enter into a long-term and re-
newable hudna (truce) with Israel, assum-
ing release of Palestinian detainees; with-
drawal to the lines of 1967; and dismantling
of settlements. What would happen at the
truce’s expiration, they say, “will be up to
future generations. By then, they will have
learned to live under different, more nor-
mal conditions. Who knows what they will
decide”

In explaining why they cannot go fur-
ther, Hamas officials offer two rationales,
one ideological the other more pragmatic.
Formal acceptance of the two-state solution,
even in the context of the Arab League initia-
tive (full withdrawal to the borders of 1967
in exchange for full normalization of rela-
tions and recognition) is incompatible with
Hamas’s religious worldview according to
which all Palestinian land is an Islamic trust
in perpetuity [waqf]. At the same time, Is-
lamist officials argue that were they to take
that step, more hard-line elements of the
movement would split:

Fatah was deserted by those who were disappointed
with its stance toward Israel. That is how Hamas
came into being. We don’t want to be deserted by
those who will be disappointed by our stance—
and the West shouldn’t want that either. Today, the
‘West has a historic opportunity: for the first time
ever, all Palestinian organizations have agreed on the
establishment of a state on the 1967 territories as
a common political program. Seize this chance. Do
not ask us for more—to say that this would end our
conflict, that it would satisfy our claims. We would
lose the people if we did so.

The organizational position of Hamas, in
other words, is that a two-state arrangement
would be an interim rather than permanent
settlement and that while, as noted above, it
recognizes that Israel is a reality it will never
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recognize the moral legitimacy of the Jewish
state. In the words of a Hamas official, “the
West should be careful about its demands.
Does it want leaders who tell it what it wants
to hear but can’t deliver, or leaders who can
carry their people with them because they
know what they can and cannot accept?”

Summing up, Ziad Abu Amr, the inde-
pendent member of the PLC [Palestinian
Legislative Council] who is slated to become
the next foreign minister, said:

Hamas has made a lot of concessions in a short time.
They have accepted a state within the 1967 bound-
aries, Arab and international legitimacy [i.e., the
collective corpus of resolutions issued by the UN and
Arab League organizations], UN General Assembly
Resolution 194, the PLO as the sole legitimate repre-
sentative of the Palestinian people, and committed
to honor existing agreements. Hamas is not obstruct-
ing, but the extent of the transition some want in
such a short period of time is beyond the capabilities
of a movement whose raison d’étre is resistance. It
would be too much to handle and risk internal splits.

Considering the principles on which it was
established Hamas is—from their perspective and
mine—moving very fast. What they have done in six
months took the PLO decades. The challenge is how
to transform without risking splits, polarization, or
loss of credibility.

There is little doubt that no Israeli govern-
ment would agree to Hamas’s proposal—at
most, the promise of a long term truce in
exchange for a withdrawal to the lines of
1967, while additionally insisting on the
right of Palestinian refugees to return to
homes within Israel, validating suspicion
that it is only the first stage in a longer-term
project in which Israel does not have a place.
But the goal of the international community
should be to use such statements along with
formation of a national unity government
as a means of achieving a cease-fire, further
encouraging Hamas’s evolution and accel-
erating talks between the PLO and Israel
on a final settlement. If a peace agreement
is reached, it should be put before a na-
tional referendum, giving the people—not
Hamas—the final say. If it is not, Hamas’s po-
sition on whether it recognizes Israel will
be, alas, the least of the international com-
munity’s worries.

ARAB

B1. HAMAS DELEGATION, DRAFT PROPOSAL
FOR A FIVE-YEAR TRUCE WITH ISRAEL, N.P.,
LATE SUMMER 2006.

This unofficial document drafted by a
Hamas delegation working with research
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institutes linked to the Swiss, British, and
Norwegian governments, lays out what
would be required of Israelis and Pales-
tinians to achieve a five-year truce as a
step toward a permanent peace and the es-
tablisbment of “two states living side by
side.” Hamas never officially acknowledged
the document, entitled “Proposal for Cre-
ating Suitable Conditions for Ending the
Conflict)” but the fact that the Hamas del-
egation was beaded by Dr. Abmad Yusuf,
political adviser to Ismail Haniyeb, makes
it significant. The text of the document, first
published by the PLO news service WAFA
on 10 September 2006 and reprinted by
al-Hayat on 24 December 20006, was trans-
lated by Brian Wood of the Institute for
Palestine Studies.

1. Israeli withdrawal from the West Bank
to a temporary, agreed upon line.

2. A budna to last five years. No Pales-
tinian attack will be launched inside Israel
or on Israelis wherever they are. Similarly,
no Israeli attacks will be launched on Pales-
tinian land or on Palestinians wherever they
are.

3. Israel will not take any steps that
change the status quo in the areas that were
not subject to its control on 4 June 1967,
nor will it build new housing units in set-
tlements or build new roads or alter natural
areas.

4. Palestinians will have unhindered ac-
cess to East Jerusalem as well as free move-
ment in the rest of the occupied West Bank.

5. Freedom to travel between Gaza and
the West Bank and vice versa, as well as to
Egypt and Jordan.

6. International supervision: Any breach
of points 1-5 above will be considered a
breach of the hudna.

Rationale:

This budna will serve as a step to calm
the atmosphere between Israelis and Pales-
tinians in order to move forward as part of a
serious process to establish two states, side
by side, favorable to life in the future. This
budna will be considered a preparatory and
serious step toward reaching a permanent
peace agreement with Israel.

It will give both peoples, Israeli and
Palestinian, the opportunity to come to trust
one another and open future opportunities.
If the budna is successful, it will allow
the Islamic world to grant the Palestinian
government more room and the freedom to
investigate ways to solve the conflict with
Israel for good.
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The Palestinian vision after the hudna
is as follows: A Palestinian state on all land
occupied in 1967 with East Jerusalem as its
capital while upholding the principle of the
right of return.

The Immediate Goal:

[The immediate goal] is an end to the
circle of armed confrontation, including all
Palestinian and Israeli attacks on each other
and ending the international economic and
political isolation of the Palestinian govern-
ment. This will help the Palestinian people
and allow them to build their own econ-
omy and achieve a measure of economic

prosperity.

Palestinian Responsibilities:
1. Honor the hudna that

a. Will last for five years;

b. Is obligatory for all Palestinian fac-
tions;

c. Is applied to all of Israel and the
Palestinian lands occupied in 1967.

2. Stop all forms of armed activity inside
Israel and end targeting Israelis wherever
they are.

3. Facilitate the establishment of joint
Israeli-Palestinian projects and zones (indus-
trial, agricultural, etc.) between Gaza, the
West Bank, and Israel.

4. Continue normal trade relations with
Israel.

5. Ensure transfer of all international
funds to governmental activities and
projects, not to Hamas. For this purpose,
the government will form an independent
committee comprised of Palestinian aca-
demics and professionals that will work
directly with the international community
and submit reports to it. This committee will
oversee the usage of government funds and
aver that the government is honoring the
international guidelines [for its usage].

6. Present transparent reports on dis-
bursement of incoming funds from Arab or
Islamic sources that should go directly to the
Ministry of Finance.

7. Grant the desired security assurances
for the freedom of movement and trade with
the rest of the world (such as those in force
at the Rafah border crossing).

8. Complete adherence to international
standards concerning democracy, the rule
of law, and good governance.

9. Complete respect for applicable
international law, including the Geneva
Conventions.

JOURNAL OF PALESTINE STUDIES

Israeli Responsibilities:
1. Honor the hudna that

a. Will last for five years;

b. Will be honored by all branches of
the Israeli security services;

c. Is applied to all of Israel and the
Palestinian lands occupied in 1967.

2. Stop all warlike activity in Palestinian
land occupied in 1967 and all (targeted)
assassinations against Palestinians wherever
they are in the world, as well as removing
all military checkpoints on Palestinian land
occupied in 1967.

3. Freeze all Israeli construction (settle-
ments, roads, schools, etc.) outside of the
area that Israeli controlled on 4 June 1967,
including the wall/fence.

4. Free all political prisoners.

5. Ensure freedom of movement and trade
between Gaza, the West Bank, occupied
Palestinian land, and the outside world.

6. Allow the Gaza International Airport
and the sea port to be rebuilt (according to
previous agreements) as well as the airport
in the West Bank (Qalandia Airport).

7. Allow Palestinians in the West Bank
and Gaza to enter East Jerusalem freely, allow
Palestinians with Jerusalem IDs to enter the
West Bank and Gaza with their Jerusalem
IDs, and ensure their free participation in
Palestinian political life.

8. Establish joint Israeli-Palestinian eco-
nomic projects and zones (industrial, agri-
cultural, etc.) between Gaza, the West Bank,
and Israel and ensure that Palestinian labor-
ers have access to the Israeli labor market.

9. Complete respect for applicable
international law, including the Geneva
Conventions.

Role of the International Community:

The international community will work
to preserve the budna and participate in
building trust between the two parties. It will
also play a role in stopping the occurrence of
any shortcomings in implementing previous
agreements.

For this purpose, a multinational force
will be formed under the leadership of the
Quartet and Turkey whose mission will be
to oversee the adherence of both parties
to the conditions of the budna. Likewise,
[the multinational force] will provide se-
curity guarantees, facilitate aid, ensure the
implementation of the agreement, and solve
disputes related to it, and take punitive mea-
sures in situations where the agreement is
breached.
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Further, it will present reports on a reg-
ular basis to the UN Security Council con-
cerning both parties’ respect for all aspects
of the budna.

B2. PA PRESIDENT MAHMUD ABBAS AND
HAMAS PoLITICAL LEADER KHALID MISHAL,
MECCA ACCORD, MECCA, 7 FEBRUARY 2007.

Brokered by Saudi Arabia in Mecca, the
agreement between Fatab and Hamas laid
the ground for the formation of a national
unity government. The agreement was ac-
companied by a letter from PA president
Mabmud Abbas inviting Ismail Haniyeb to
form a new government and a document
concerning the attribution of portfolios in
the new cabinet. Noteworthy in Abbas’s let-
ter is bis request that Haniyeb “abide by the
interests of the Palestinian people and to
preserve their rights ... and work on achiev-
ing their national goals as ratified by the
resolutions of the Palestine National Coun-
cil meetings and the Basic Law articles
and the national conciliation document
and Arab summit resolutions, and, based
on this, I call upon you to respect the Arab
and international legitimacy resolutions
and agreements signed by the PLO.”

The text of the agreement, the Abbas
letter to Haniyeh, and the preliminary
agreement on portfolios were published by
al-Ayyamnewspaper on 9 February 2007
and translated by Agence France-Presse
(available online at www.jmcc.org).

Based on the generous initiative an-
nounced by Saudi King Abdallah Bin ‘Abd
al-‘Aziz and under the sponsorship of his
majesty, Fatah and Hamas movements held
in the period 6-8 February 2007 in Holy
Mecca the dialogues of Palestinian concil-
iation and agreement and these dialogues,
thanks to God, ended with success and an
agreement was reached on the following:

First: to ban the shedding of Palestinian
blood and to take all measures and arrange-
ments to prevent the shedding of Palestinian
blood; to stress the importance of national
unity as the basis for national steadfast-
ness and confronting the occupation and to
achieving the legitimate national goals of the
Palestinian people; and to adopt the language
of dialogue as the sole basis for solving polit-
ical disagreements in the Palestinian arena.

Within this context, we offer gratitude
to the brothers in Egypt and the Egyptian
security delegation in Gaza, who exerted
tremendous efforts to calm conditions in the
Gaza Strip during the recent period.
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Second: Final agreement to form a Pales-
tinian national unity government according
to a detailed agreement ratified by both sides
and to start on an urgent basis to take the
constitutional measures to form this govern-
ment.

Third: to move ahead in measures to
activate and reform the Palestine Liberation
Organization and accelerate the work of the
preparatory committee based on the Cairo
and Damascus understandings.

Both sides have agreed on detailed steps
regarding this issue.

Fourth: to stress the principle of political
partnership on the basis of the effective
laws in the Palestinian Authority and on the
basis of political pluralism according to an
agreement ratified between both parties.

We gladly announce this agreement to
the Palestinian masses and to the Arab and
Islamic nation and to all our friends in the
world. We stress our commitment to this
agreement in text and spirit so that we
can devote our time to achieving our na-
tional goals and to ridding ourselves of the
occupation and regaining our rights and de-
voting work to the main dossiers, mainly
Jerusalem, refugees, al-Aqsa mosque, pris-
oners and detainees, and confronting the
wall and settlements.

ISRAEL

C1. HiGH COURT OF JUSTICE, DECISION ON
THE LEGALITY OF TARGETED ASSASSINATIONS,
SUMMARY OF JUDGMENT, JERUSALEM, 14
DECEMBER 2006.

After several years of delays, the High
Court of Israel finally issued a ruling (HCJ
769/02, The Public Committee against Tor-
ture in Israel v. The Government of Israel)
on the legality of Israel’s policy of targeted
killings. The three-judge panel—the last
on which Chief Justice Abaron Barak sat
before retiring—unanimously upbeld the
policy, fixing some legal limits but leaving
wide latitude to the IDF and Shin Bet for
interpreting those limits. The case had been
brought against the government in 2002 by
two buman rights groups, the Public Com-
mittee against Torture in Israel and the
Palestinian Society for the Protection of Hu-
man Rights and the Environment. The Asso-
ciated Press quoted Israeli army colonel Pn-
ina Sharvit Baruch, bead of the military’s
international law department, as saying
that “everything in the decision is compati-
ble with our existing policy.” The full text of
the ruling can be found on the High Court
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of Israel’s English-language Web site at
elyonl.court.gov.il/eng/system/index.btm.

The Government of Israel employs a
policy of “targeted killings” which cause
the death of terrorists who plan, launch, or
commit terrorist attacks in Israel and in the
area of Judea, Samaria, and the Gaza Strip,
against both civilians and soldiers. These
strikes at times also harm innocent civilians.
Does the State thus act illegally? That was the
question posed before the Supreme Court.

International Armed Conflict

The Supreme Court, in a judgment deliv-
ered by the President (ret.) A. Barak, with
President D. Beinisch and Vice President E.
Rivlin concurring, decided that the starting
point of the legal analysis is that between
Israel and the terrorist organizations active in
Judea, Samaria, and the Gaza Strip, there ex-
ists a continuous situation of armed conflict.
This conflict is of an international character
(international armed conflict). Therefore,
the law that applies to the armed conflict be-
tween Israel and the terrorist organizations
is the international law of armed conflicts.
It is not an internal state conflict that is sub-
ject to the rules of law enforcement. It is not
a conflict of a mixed character.

A fundamental principle of the custom-
ary international law of armed conflict is
the principle of distinction. It distinguishes
between combatants and civilians. Combat-
ants are, in principle, legitimate targets for
military attack. Civilians, on the other hand,
enjoy comprehensive protection of their
lives, liberty and property. The Supreme
Court rejected the view according to which
international law recognizes a third category
of “unlawful combatants.”

Harm to Civilians

The Supreme Court decided that mem-
bers of the terrorist organizations are not
combatants. They do not fulfill the condi-
tions for combatants under international
law. Thus, for example, they do not comply
with the international laws of war. There-
fore, members of terrorist organizations
have the status of civilians. However, the
protection accorded by international law to
civilians does not apply at the time during
which civilians take direct part in hostili-
ties. This too is a fundamental principle of
customary international law. It is expressed
in Article 51(3) of the 1977 Additional Pro-
tocol I to the Geneva Conventions which
states as follows: “Civilians shall enjoy the
protection afforded by this section, unless
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and for such time as they take a direct part in
hostilities.”

Thus, a civilian, in order to enjoy the
protections afforded to him by international
law during an armed conflict, must refrain
from taking a direct part in the hostilities.
A civilian who violates this principle and
takes direct part in hostilities does not lose
his status as a civilian, but as long as he is
taking a direct part in hostilities he does not
enjoy the protections granted to a civilian.
He is subject to the risks of attack like those
to which a combatant is subject, without
enjoying the rights of a combatant, e.g.
those granted to a prisoner of war.

When can it be said that a civilian takes
part in bostilities? Hostilities are acts which
are intended to harm the army or civilians.
A civilian takes part in hostilities when he is
engaged in such acts, or when he prepares
himself for such acts. It is not required that
he carries or uses arms.

When can it be said that a civilian takes
a direct part in hostilities? A civilian bearing
arms (openly or concealed) who is on his
way to the place where he will use them,
or is using arms, or is on his way back
from such a place, is a civilian taking a
direct part in hostilities. So are those who
decide on terrorist acts or plan them, and
those who enlist others, guide them and
send them to commit terrorist acts. On
the other hand, civilians who offer general
support for hostilities, such as selling of food,
drugs, general logistic aid, as well as financial
support, take an indirect part in hostilities.

How shall we understand the scope of
the words “for such time” during which the
civilian is taking direct part in hostilities?
A civilian taking a direct part in hostilities
one single time, or sporadically, who later
detaches himself from that activity, is a civil-
ian who, starting from the time he detaches
himself from that activity, is entitled to pro-
tection from attack. He is not to be attacked
for the hostilities which he committed in
the past. On the other hand, a civilian who
has joined a terrorist organization and com-
mits a chain of hostilities, with short periods
of rest between them, loses his immunity
from attack for the entire time of his activity.
For such a civilian, the rest between hostili-
ties is nothing other than preparation for the
next act of hostilities. These examples point
out the dilemma regarding the requirement
which “for such time” presents before us.
On the one hand, a civilian who took a di-
rect part in hostilities once, or sporadically,
but detached himself from them (entirely, or
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for a long period) is not to be harmed. On
the other hand, the “revolving door” phe-
nomenon, by which each terrorist can rest
and prepare for the next act of hostilities
while receiving immunity from attack, is to
be avoided. In the wide area between those
two possibilities, one finds the “gray” cases,
about which customary international law
has not yet crystallized. There is thus no es-
caping examination of each and every case.
In that context, the following four things
should be said:

First, well based, strong and convincing
information is needed before categorizing a
civilian as falling into one of the discussed
categories. Innocent civilians are not to be
harmed. Information which has been most
thoroughly verified is needed regarding the
identity and activity of the civilian who is
allegedly taking a direct part in the hostilities.
The burden of proof on the army is heavy.
In the case of doubt, careful verification is
needed before an attack is made.

Second, a civilian taking a direct part in
hostilities cannot be attacked if a less harm-
ful means can be employed. A civilian taking
a direct part in hostilities is not an outlaw
(in the original sense of that word—people
deprived of legal rights and protection for
the commission of a crime). He does not re-
linquish his human rights. He must not be
harmed more than necessary for the needs
of security. Among the military means, one
must choose the means which least infringes
upon the humans rights of the harmed per-
son. Thus, if a terrorist taking a direct part
in hostilities can be arrested, interrogated,
and tried, those are the means which should
be employed. Arrest, investigation, and trial
are not means which can always be used. At
times the possibility does not exist whatso-
ever; at times it involves a risk so great to the
lives of the soldiers, that it is not required.

Third, after an attack on a civilian sus-
pected of taking an active part, at such time,
in hostilities, a thorough investigation re-
garding the precision of the identification
of the target and the circumstances of the
attack upon him is to be performed (retroac-
tively). That investigation must be indepen-
dent. In appropriate cases compensation
should be paid as a result of harm caused to
an innocent civilian.

Fourth, every effort must be made to
minimize harm to innocent civilians. Harm
to innocent civilians caused during military
attacks (collateral damage) must be propor-
tional. That is, attacks should be carried out
only if the expected harm to innocent civil-
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ians is not disproportional to the military
advantage to be achieved by the attack. For
example, shooting at a terrorist sniper shoot-
ing at soldiers or civilians from his porch is
permitted, even if an innocent passerby
might be harmed. Such harm conforms to
the principle of proportionality. However,
that is not the case if the building is bombed
from the air and scores of its residents and
passersby are harmed. Between these two
extremes are the hard cases. Thus, a meticu-
lous examination of every case is required.

Jusiticiability

The Supreme Court rejected the position
of the State that the issue of targeted killings
is not justiciable.

First, this position must be rejected in
cases that involve impingements upon hu-
man rights.

Second, the disputed issues in this peti-
tion are of legal nature. They involve ques-
tions of customary international law.

Third, these issues were examined by
international courts and tribunals. Why do
those questions, which are justiciable in
international courts, cease to be justiciable
in national courts?

Fourth, the law dealing with preventative
acts on the part of the army which cause the
deaths of innocent civilians requires ex post
examination of the conduct of the army.
That examination must—thus determines
customary international law—be of an ob-
jective character. In order to intensify that
character, and ensure maximum objectivity,
it is best to expose that examination to ju-
dicial review. That judicial review does not
replace the regular monitoring of the army
officials performed in advance. In addition,
that judicial review is not review instead of
ex post objective review, after an event in
which it is alleged that innocent civilians
who were not taking a direct part in hostili-
ties were harmed. After the (ex post) review,
judicial review of the decisions of the ob-
jective examination committee should be
allowed in appropriate cases. That will en-
sure its proper functioning.

The Scope of Judicial Review

The Supreme Court decided that the
scope of judicial review of the decision of
the military commander to perform a pre-
ventative strike causing the deaths of ter-
rorists, and at times of innocent civilians,
varies according to the essence of the con-
crete question raised. On the one end of
the spectrum stands the question regard-
ing the content of international law dealing
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with armed conflicts. That is a question of
determination of the applicable law, par ex-
cellence. That question is within the realm
of the judicial branch. On the other end
of the spectrum of possibilities is the deci-
sion, made on the basis of the knowledge
of the military profession, to perform a pre-
ventative act which causes the deaths of
terrorists in the area. That decision is the
responsibility of the executive branch. It
has the professional-security expertise to
make that decision. The Court will ask itself
if a reasonable military commander could
have made the decision which was made.
Between these two ends of the spectrum,
there are intermediate situations. Each of
them requires a meticulous examination
of the character of the decision. To the ex-
tent that it has a legal aspect, it approaches
the one end of the spectrum. To the extent
that it has a professional military aspect, it
approaches the other end of the spectrum.

A Democracy Fights with One Hand

Tied bebind Her Back: The Ends Do

Not Justify the Means

In conclusion, the Supreme Court ob-
serves that in a democracy, the fight against
terror is subject to the rule of law. In its fight
against international terrorism, Israel must
act according to the rules of international
law. These rules are based on balancing.
‘We must balance security needs and human
rights. The need to balance casts a heavy
load upon those whose job is to provide
security. Not every efficient means is also le-
gal. The ends do not justify the means. In
one case the Court decided the question
whether the state was permitted to order
its interrogators to employ special methods
of interrogation which involved the use of
force against terrorists, in a “ticking bomb”
situation. The Court answered that ques-
tion in the negative. In President Barak’s
judgment, he described the difficult secu-
rity situation in which Israel finds itself, and
added:

We are aware that this judgment of ours does not
make confronting that reality any easier. That is the
fate of democracy, in whose eyes not all means are
permitted, and to whom not all the methods used
by her enemies are open. At times democracy fights
with one hand tied behind her back. Despite that,
democracy has the upper hand, since preserving the
rule of law and recognition of individual liberties
constitute an important component of her security
stance. At the end of the day, they strengthen her and
her spirit, and allow her to overcome her difficulties.
(HCJ 5100/94 The Public Committee against Torture
in Israel v. The State of Israel, 53[4] PD 817, 845)
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The Decision

Thus it is decided that it cannot be de-
termined in advance that every targeted
killing is prohibited according to customary
international law, just as it cannot be deter-
mined in advance that every targeted killing
is permissible according to customary inter-
national law. The law of targeted killing is
determined in the customary international
law, and the legality of each individual such
act must be determined in light of it.

C2. HA’ARETZ, ET AL., SUMMARY LIST OF
TRAVEL RESTRICTIONS IN THE WEST BANK,
JERUSALEM, JANUARY 2007.

Nothwithstanding Prime Minister Ebud
Olmert’s commitments to Palestinian Au-
thority president Mabmud Abbas dur-
ing their 24 December 2006 meeting in
Jerusalem, an investigation by Ha’Aretz, in
cooperation with the UN Office for the Coor-
dination of Humanitarian Affairs and the
Israeli NGO Machsom Watch, found that
little bad changed with regard to freedom
of movement restrictions in the West Bank.
The following list of probibitions was repro-
duced from Amira Hass’s 19 January 2007
Ha’Aretz article entitled “Impossible Travel.”

Standing Probibitions

* Palestinians from the Gaza Strip are for-
bidden to stay in the West Bank.
Palestinians are forbidden to enter East
Jerusalem.

West Bank Palestinians are forbidden to
enter the Gaza Strip through the Erez
crossing.

Palestinians are forbidden to enter the
Jordan Valley.

Palestinians are forbidden to enter vil-
lages, lands, towns and neighborhoods
along the “seam line” between the sep-
aration fence and the Green Line (some
10 percent of the West Bank).
Palestinians who are not residents of
the villages Bayt Furik and Bayt Dajan
in the Nablus area, and Ramadin, south
of Hebron, are forbidden entry.
Palestinians are forbidden to enter the
settlements’ area (even if their lands are
inside the settlements’ built area).
Palestinians are forbidden to enter
Nablus in a vehicle.

Palestinian residents of Jerusalem are
forbidden to enter area A (Palestinian
towns in the West Bank).

Gaza Strip residents are forbidden to
enter the West Bank via the Allenby
crossing.



DOCUMENTS AND SOURCE MATERIAL

Palestinians are forbidden to travel
abroad via Ben-Gurion Airport.
Children under age 16 are forbidden to
leave Nablus without an original birth
certificate and parental escort.
Palestinians with permits to enter
Israel are forbidden to enter through the
crossings used by Israelis and tourists.
Gaza residents are forbidden to estab-
lish residency in the West Bank.

West Bank residents are forbidden to
establish residency in the Jordan valley,
seam line communities, or the villages
of Bayt Furik and Bayt Dajan.
Palestinians are forbidden to transfer
merchandise and cargo through inter-
nal West Bank checkpoints.

Periodic Probibitions

Residents of certain parts of the West
Bank are forbidden to travel to the rest
of the West Bank.

People of a certain age group—mainly
men from the age of 16 to 30, 35, or
40—are forbidden to leave the areas

where they reside (usually Nablus and
other cities in the northern West Bank).
Private cars may not pass the Swahara-
Abu Dis checkpoint, which separates

the northern and southern West Bank.
(This was canceled for the first time two
weeks ago under the easing of restric-
tions.)

Travel Permits Required

A magnetic card (intended for entrance
to Israel, but eases the passage through
checkpoints within the West Bank).

A work permit for Israel. (The employer
must come to the civil administration
offices and apply for one.)

A permit for medical treatment in
Israel and Palestinian hospitals in East
Jerusalem. (The applicant must pro-
duce an invitation from the hospital,
his complete medical background and
proof that the treatment he is seeking
cannot be provided in the occupied
territories.)

A travel permit to pass through Jordan
Valley checkpoints.

A merchant’s permit to transfer goods.
A permit to farm along the seam line
requires a form from the land registry
office, a title deed, and proof of first-
degree relations to the registered prop-
erty owner.

Entry permit for the seam line (for
relatives, medical teams, construction
workers, etc.). Those with permits
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must enter and leave via the same cross-
ing even if it is far away or closing early.
Permits to pass from Gaza through Israel
to the West Bank.

A birth certificate for children under 16.
A long-standing resident identity card
for those who live in seam-line enclaves.

Checkpoints and Barriers

There were 75 manned checkpoints in
the West Bank as of 9 January 2007.
There are on average 150 mobile check-
points a week (as of September 2000).
There are 446 obstacles placed between
roads and villages, including concrete
cubes, earth ramparts, 88 iron gates,
and 74 kilometers of fences along main
roads.

There are 83 iron gates along the sepa-
ration fence, dividing lands from their
owners. Only 25 of the gates open oc-
casionally.

Main Roads Closed to Palestinians,
Officially or in Practice

Road 90 (the Jordan Valley thorough-
fare).

Road 60 in the north (from the Shavei
Shomron military base, west of Nablus
and northward).

Road 585 along the settlements Her-
mesh and Dotan.

Road 557 west from the Taybeh-
Tulkarm junction (the Green Line) to
Anabta (excluding the residents of Sh-
ufa), and east from south of Nablus (the
Hawara checkpoint) to the settlement
Elon Moreh.

Road 505 from Zatara (Nablus junc-
tion) to Ma’ale Ephraim.

Road 5 from the Barkan junction to the
Green Line.

Road 446 from Dir Balut junction to
Road 5 (by the settlements Aley Zahav
and Peduel).

Roads 445 and 463 around the settle-
ment Talmon, Dolev, and Nachliel.
Road 443 from Maccabim-Reut to Givat
Ze'ev.

Streets in the Old City of Hebron.
Road 60 from the settlement of Otniel
southward.

Road 317 around the south Hebron
Hills settlements.

Travel Time before 2000 versus
Today

Tulkarm-Nablus

Then: half an hour, at most.

Now: At least an hour.
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Tulkarm-Ramallah
Then: less than one hour.
Now: Two hours.

Bayt ‘Ur al-Fawqa-Ramallab
Then: 10 minutes.
Now: 45 minutes.

Katana/Bay Anan-Ramallab
Then: 15 minutes.
Now: One hour to 90 minutes.

Bir Naballah-Jerusalem
Then: seven minutes.
Now: One hour.

Katana-Jerusalem

Then: five minutes.

Now: “Nobody goes to Jerusalem
anymore.”

C3. GISHA, LEGAL CENTER FOR FREEDOM OF
MOVEMENT, “DISENGAGED OCCUPIERS: THE
LEGAL STATUS OF GAZA,” TEL AVIV, JANUARY
2007 (EXCERPTS).

Aimed at rebutting Israel’s claim that
Gaza is no longer occupied and that its
obligations to the Gaza population have
ceased, this 100-page report argues that
modern means not envisaged by the inter-
national conventions governing human-
itarian law of occupation make possible
“effective occupation” even in the absence
of permanent military ground installa-
tions. To this end, the report demonstrates
bow Israel’s control since disengagement
is effectuated through the administrative
control created during the occupation and
maintained by force or threat of force. Is-
raeli control of land crossings, airspace,
territorial waters, the population registry,
the tax system, as well as its veto power
over the Palestinian Authority’s exercise of
government power are examined in turn.
Finally, the report focuses on international
bumanitarian law and Israel’s ongoing
obligations to the population. The excerpts
reproduced below concern Israel’s position
on the end of occupation, a segment on
its control of the Palestinian population
registry and the tax system and fiscal pol-
icy; and a brief section showing the impact
of technological advances on means of
control. Footnotes bave been omitted for
reasons of space. The full report appears
on wwuw.gisha.org, the Web site of Gisha,
an Israeli NGO founded in 2005 that spe-
cializes in freedom of movement issues
Jfor Palestinians in the occupied territories,
especially Gaza.

JOURNAL OF PALESTINE STUDIES

Chapter 2: Israel Claims It Owes No

Obligations to Gaza Residents

Since capturing Gaza from Egypt in 1967,
the laws of belligerent occupation have ap-
plied to Israeli actions in Gaza. These rules,
laid out in the Fourth Geneva Convention
and the Hague Regulations, grant powers
to and impose duties on a foreign power
that exercises effective control over a terri-
tory, in order to protect and provide for the
occupied population.

Indeed, the Israeli Supreme Court has
held that Israel is a belligerent occupant in
both Gaza and the West Bank and has ap-
plied the Fourth Geneva Convention and the
Hague Regulations to evaluate Israel’s con-
duct there—a position that the international
community almost uniformly shared.

Immediately upon completing its dis-
engagement plan on September 12, 2005,
however, Israel adopted the position that it
was no longer bound by these rules. As a first
matter, Israel declared an end to the military
government that had administered the Gaza
Strip since Israel’s capture of the territory in
1967, claiming that control over Gaza had
been transferred to the Palestinian Council.
While the applicability of the laws of occu-
pation does not depend on the existence of
a military administration, three days later, in
a speech before the United Nations General
Assembly, Israeli prime minister Ariel Sharon
declared “the end of Israeli control over and
responsibility for the Gaza Strip.”

While the Israeli government has re-
frained from declaring an end to the oc-
cupation of Gaza in public international
fora, in Hebrew language submissions be-
fore the Israeli High Court, the Government
of Israel has taken the position that it no
longer holds Gaza through belligerent occu-
pation and that international humanitarian
law governing occupied territory therefore
no longer applies to its actions vis-a-vis Gaza
residents.

The State’s argument, as set forth in detail
before the High Court in a case challenging
the practice of flying sonic booms over Gaza,
is that the laws of occupation, according to
which an occupying power owes legal duties
to protected persons living in occupied ter-
ritory, apply when the territory is under the
authority of the enemy and such authority
is “established and capable of being exer-
cised.” These two conditions establish the
test for effective control, which determines
whether belligerent occupation exists. Ef-
fective control is the ability to exercise the
powers that international law requires the
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occupier to exercise in the occupied terri-

tory, in order to restore public order, protect
civilians, and fill the vacuum left by the for-
mer government, which has been displaced
by the occupier.

According to the Government of Israel,
once it removed its settlers and permanent
military installations from the ground in
Gaza, its occupation of Gaza ended. While
the State of Israel admits to continuing
ground troop activity in Gaza, it character-
izes its military presence in Gaza as sporadic,
limited to entering specific areas of Gaza in
order to thwart attacks or stop the firing of
Qassam rockets toward Israel. The state also
claims that control of the airspace or ter-
ritorial waters do not meet the criteria for
imposing the laws of occupation.

Israel’s position is that its control of the
crossings between Gaza and Israel does not
constitute belligerent occupation, and that
it does not control the Rafah crossing be-
tween Gaza and Egypt, where its troops
are not physically present. The state argues
that the restrictions on passage of people
and goods through Rafah crossing are not
imposed by military might but rather de-
termined consensually by the 15 November
2005 Agreement on Movement and Access,
entered into by Israel and the Palestinian Au-
thority (hereinafter also: PA). As stated in the
State of Israel’s submission before the High
Court:

The restrictions on the passage of certain travelers
and on importing goods through Rafah crossing
were not imposed by Israel but rather determined
by agreement between Israel, the Palestinians, and
the United States. Israel of course (like any state)
continues to control the crossings between the Gaza
Strip and the State of Israel, by virtue of its sovereign
power to control its border and entrance to its
territory. In any event, currently, with the opening
of Rafah crossing (with the agreement of Israel, but
not under its control), one can no longer claim that
Israel “controls the perimeter” of the Gaza Strip, both
because the Gaza Strip’s southern border, on the part
of the border between the Gaza Strip and Egypt,
runs as a crossing without control by Israel, and also
because the entire length of this [southern—Ed.]
border of the Strip is under full Palestinian control,
without any Israeli control.

The thrust of the State’s argument is
that it no longer has the capability to ex-
ercise the powers—and thus to fulfill the
obligations—imposed by the international
law of occupation. This claim is based on
defining “effective control,” the legal test for
occupation, as dependent on a permanent
ground troop presence in the territory:
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The existence of belligerent occupation depends
on the ability of the occupier effectively to exercise
governmental powers in the territory. With the
absence of forces, the occupier of the territory cannot
exercise any governmental authorities whatsoever,
and thus, in any event, the legal basis for the existence
of belligerent occupation is extinguished.

Accordingly, Israel has made changes in
its domestic law treating Gaza as a foreign
territory, separated from the West Bank and
subject neither to Israeli control nor Israeli
duties. The State of Israel has issued admin-
istrative orders defining the Erez, Kerem
Shalom, Sufa, and Karni crossings between
Gaza and Israel as international border cross-
ings. It has compared Gaza to Syria, claiming
that it bears no obligation to permit the pro-
vision of humanitarian aid in Gaza and no
obligation to permit people and goods to
cross between Gaza and the West Bank.

The implications of this position are far-
reaching. In response to a series of legal
claims brought by Palestinians seeking reme-
dies that are under Israeli control—opening
Gaza’s crossings to imports and exports;
permitting Gaza residents to enter the West
Bank; permitting patients from Gaza to en-
ter the West Bank and Israel for medical
treatment not available in Gaza—the State
of Israel’s response has been that it owes no
obligations to Gaza residents and that any
relief it provides in terms of opening cross-
ings or permitting passage, it provides as a
policy choice, with no obligation to permit
more freedom of movement than it chooses
to provide. . ..

Israel’s position is that responsibility for
the civilian population of Gaza, including
the functioning of Gaza’s economy, is
the sole responsibility of the Palestinian
Authority.

As we shall see in the next section, Is-
rael has kept Gaza’s crossings mostly closed
in the year following the completion of its
disengagement plan, has withheld monies
needed to pay the salaries of civil servants
and to run civilian institutions in Gaza, and
has severely restricted movement of people
between Gaza and the West Bank, Gaza and
Israel, and between Gaza and third coun-
tries via the Egypt-Gaza border. The results
of these controls have been devastating and
have helped plunge Gaza into an economic
and humanitarian crisis unprecedented in
nearly four decades of occupation. Israel’s
position that it owes no legal obligations to
Gaza residents, if accepted, could lead to
the conclusion that should it desire, Israel
could prevent all persons from entering and
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leaving Gaza, block all trade in and out of
Gaza including the ability to export goods,
withhold tax money including the revenues
needed to maintain schools and hospitals—
without violating any duties owed under
humanitarian law. That conclusion would
not only be dangerous as a policy matter—it
is incorrect as a statement of law. It creates
a framework in which the civilian popula-
tion of Gaza is vulnerable to denial of basic
humanitarian protections. . . .

Chapter 3: Israel Continues to Exer-
cise Effective Control over Gaza

D. Israel Controls the Palestinian Popu-

lation Registry

The definition of who is “Palestinian” and
who is a resident of Gaza and the West Bank,
for purposes of entering and leaving Gaza
and the West Bank and for every other pur-
pose, is controlled by the Israeli military.
‘While the Interim Agreement was to have
given the Palestinian Authority “the power
to keep and administer registers and records
of the population,” such power was limited
to printing changes in the Palestinian Pop-
ulation Registry, common to the West Bank
and Gaza, that Israel had already approved.
Even when Rafah is open, only holders of
Palestinian ID cards can enter Gaza through
the crossing, so control over the Palestinian
Population Registry is also control over who
may enter and leave Gaza. Since 2000, Israel
has not permitted additions to the Pales-
tinian Population Registry, with the excep-
tion of minor children of Palestinian ID card
holders.

Indeed, some Gaza residents who have
lived in Gaza for years and who have no
other home but Gaza, are trapped in Gaza
because of Israel’s control over the borders
and the Population Registry. Estimated tens
of thousands of residents, including women
who entered Gaza on visitor permits and
married Gaza residents, are living in Gaza
but cannot receive Palestinian ID cards. As
a result, they cannot leave Gaza—because
they will not be permitted to return. . . .

While as a technical matter, the Pales-
tinian Authority prints and issues ID cards,
it does not print ID cards that contradict
the registration in the Israeli computers, be-
cause of Israeli control of the borders of Gaza
and the West Bank; for purposes of cross-
ing through checkpoints and crossings, the
Israeli population records determine who
is Palestinian and who may enter and leave
Gaza.
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E. Israel Exercises Control over Gaza’s
Tax System and Fiscal Policy

According to the Paris Protocol of 1994,
Israel controls the tax system in the territo-
ries of the Palestinian Authority, including
Gaza and the West Bank, with the exception
of direct taxes such as income tax and some
kinds of value-added (“VAT”) and customs
taxation. Israel, which controls all imports
into Gaza and the West Bank, collects VAT
and customs duties imposed on imports on
behalf of the Palestinian Authority and is to
transfer them to the PA each month. This
system gives Israel control not just over tax
policy and the provision of humanitarian
goods to Gaza, but it also gives Israel control
over the Palestinian Authority, particularly
its civil services, funded by tax revenues.

Israeli control over tax policies affects
civilian life in Gaza, including the delivery
of humanitarian services. For example, the
ability of nonprofit organizations to receive
tax-exempt donations of equipment or ma-
terials is dependent on approval from the
Israeli authorities. If such approval is not
forthcoming, groups in Gaza must pay taxes
that can be as high as 100 percent, making
it impossible for them to receive the dona-
tions. The director of the National Center
for Community Rehabilitation (“NCCR”), a
nonprofit rehabilitation center in Gaza, ex-
plains the meaning of Israel’s control over
import policies:

NCCR needs Israeli approval in order to receive
exemptions from taxes on donated goods . ..

In the past, when the Israeli authorities have
refused to issue the customs exemption, NCCR has
had to return equipment to the European donors
who sent it, because NCCR does not have the money
to pay the customs duties.

Israel retains full control over Gaza’s “cus-
toms envelope.” Israel controls and monitors
what goods are allowed into and out of Gaza
and collects duties and VAT, based on Israel’s
rates, on behalf of the Palestinian Author-
ity. These elements of control give Israel
substantial power over economic and fiscal
policy in Gaza:

Palestinian policy makers do not have any instru-
ments for monetary, exchange rate and trade policies
or even a complete set of fiscal policy instruments.
The PA retains only limited control over tax and bud-
getary management, since the largest part of public
revenue is determined by Israeli rates. . . . [T]he clear-
ance of such revenue from the Israeli side to the PA
is subject to Israeli political decisions.

The Israeli Supreme Court has also rec-
ognized the importance of tax policy in
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controlling the economy in Gaza and the
West Bank, noting that an occupier’s duty to
restore public order includes providing for a
working economy. . ..

Chapter 4: Israel Continues to Owe
Obligations to Gaza Residents under
the Law of Occupation

B. Israel Continues to Bear Respon-
sibility under the International Law of
Occupation even if the Occupation of
Gaza is Effected through Nontraditional
Means

2. Technological Advances Have Reduced

the Dependence on Ground Troops

In particular, the humanitarian law of
occupation should be interpreted in light
of changes in technology and in the use of
force.

This was the holding of the ICJ [Inter-
national Court of Justice] in the Nuclear
Weapons Case, which affirmed that the prin-
ciples of humanitarian law must apply to
new methods of exercising force, made
possible by advancements in military tech-
nology. To leave these situations outside the
realm of humanitarian law would be, in the
court’s words:

[IIncompatible with the intrinsically humanitarian
character of the legal principles in question which
permeates the entire law of armed conflict and
applies to all forms of warfare and to all kinds of
weapons, those of the past, those of the present and
those of the future.

The court cited to a submission by New
Zealand, which stated,

International humanitarian law has evolved to meet
contemporary circumstances, and is not limited in
its application to weaponry of an earlier time. The
fundamental principles of this law endure: to mitigate
and circumscribe the cruelty of war for humanitarian
reasons.

On this doctrine, the relevant subject of
analysis is not the means by which military
control is exercised but rather the extent of
the control and the effects it has on the civil-
ian population. In other words, so long as
Israel maintains effective control over Gaza,
humanitarian law protections continue to
apply, even if that control is facilitated by
means not contemplated by the Geneva Con-
ventions and Hague Regulations, using tech-
nology not in existence at the time they were
drafted and through agreements delegating
certain responsibilities to representatives of
the local population.

197

Technological developments have made
it possible for Israel to assert effective con-
trol over significant aspects of civilian life in
the Gaza Strip without a permanent ground
troop presence. While in the past, schol-
ars had discussed the control element of
occupation as likely being effected by a
continuous presence of ground troops, the
substantive test was and remains effective
control and the ability to exercise authority.
This test is consistent with the purpose of
humanitarian law: to protect civilians who
are under the control of a foreign military
power, irrespective of how such control is
exercised.

For example, in the Gaza Strip, Israel
exercises “police functions” through the
use of image technology and drone planes
which allow it to identify a suspected mil-
itant from the air and to kill that person
using missiles fired from the air—without
sending ground troops to attack or arrest
that person. The ability to fire artillery from
the Israeli-Gaza border and to fire from gun-
boats along Gaza’s coast permits Israel to
maintain a “no go” buffer zone in northern
Gaza without keeping ground troops there
on a permanent basis. The use of closed
circuit cameras at Rafah crossing, together
with the agreements concerning EU moni-
tors, allows Israel to monitor those entering
and exiting Rafah and to ensure that only
those individuals fitting into the specific cat-
egories of approved persons enter the Gaza
Strip and that no goods (other than personal
items) pass through that crossing. Israel can
ensure compliance with these agreements
without the need to be physically present
at the crossing. And of course, Israel exer-
cises its ability to restore its physical ground
presence in Gaza at will.

To be clear: the basis for this control is
military superiority, whether exercised in
fact, as when compliance is assured by the
use of force, for example by Israeli ground
troops operating along the Philadelphi route
between Gaza and Egypt, or whether control
is exercised by the threat of use of force, as
when Israeli security officials communicate
to EU monitors and the Palestinian Authority
when Rafah crossing may or may not open,
and those instructions are followed, where
all concerned know that Israel has the ability
to enforce those instructions through its
military superiority.

Gaza residents know that significant as-
pects of their lives—the ability to exit or
enter Gaza, the supply of medicine, fuel,
and other basic goods, the possibility to
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transport crops to export markets, the abil-
ity to use electric lights and refrigerated
goods—depend on decisions made by Is-
rael’s military. Israel does not need to main-
tain ground troops to exercise this form of
control.

UNITED STATES

D1. PRESIDENT JIMMY CARTER, “SPEAKING
FRANKLY ABOUT ISRAEL AND PALESTINE,” LOS
ANGELES TIMES, 8 DECEMBER 2006.

President Carter’s op-ed in the Los Ange-
les Times appeared shortly after bis book
Palestine Peace Not Apartheid was pub-
lished in mid-November: It succinctly de-
scribes the furor unleashed by the book’s
publication—though a good deal more
was to follow (see, for example, Doc. D4).
The attacks on President Carter and the
treatment of bis book also prompted wide
discussion on the limits of discussion of
Palestine or criticism of Israel in the United
States, including the influence of pro-Israel
lobby groups on US. government policy
regarding Israel and the Palestinians.

I'signed a contract with Simon and Schus-
ter two years ago to write a book about the
Middle East, based on my personal observa-
tions as the Carter Center monitored three
elections in Palestine and on my consulta-
tions with Israeli political leaders and peace
activists.

We covered every Palestinian community
in 1996, 2005, and 2006, when Yasser Arafat
and later Mahmoud Abbas were elected
president and members of parliament were
chosen. The elections were almost flawless,
and turnout was very high—except in East
Jerusalem, where, under severe Israeli re-
straints, only about 2 percent of registered
voters managed to cast ballots.

The many controversial issues concern-
ing Palestine and the path to peace for Israel
are intensely debated among Israelis and
throughout other nations—but not in the
United States. For the last 30 years, I have
witnessed and experienced the severe re-
straints on any free and balanced discussion
of the facts. This reluctance to criticize any
policies of the Israeli government is because
of the extraordinary lobbying efforts of the
American-Israel Political Action Committee
and the absence of any significant contrary
voices.

It would be almost politically suicidal for
members of Congress to espouse a balanced
position between Israel and Palestine, to
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suggest that Israel comply with international
law or to speak in defense of justice or hu-
man rights for Palestinians. Very few would
ever deign to visit the Palestinian cities of Ra-
mallah, Nablus, Hebron, Gaza City, or even
Bethlehem and talk to the beleaguered resi-
dents. What is even more difficult to compre-
hend is why the editorial pages of the major
newspapers and magazines in the United
States exercise similar self-restraint, quite
contrary to private assessments expressed
quite forcefully by their correspondents in
the Holy Land.

With some degree of reluctance and some
uncertainty about the reception my book
would receive, I used maps, text, and doc-
uments to describe the situation accurately
and to analyze the only possible path to
peace: Israelis and Palestinians living side
by side within their own internationally rec-
ognized boundaries. These options are con-
sistent with key U.N. resolutions supported
by the U.S. and Israel, official American pol-
icy since 1967, agreements consummated
by Israeli leaders and their governments in
1978 and 1993 (for which they earned No-
bel Peace Prizes), the Arab League’s offer
to recognize Israel in 2002, and the Interna-
tional Quartet’s “Roadmap for Peace,” which
has been accepted by the PLO and largely
rejected by Israel.

The book is devoted to circumstances
and events in Palestine and not in Israel,
where democracy prevails and citizens live
together and are legally guaranteed equal
status.

Although I have spent only a week or so
on a book tour so far, it is already possible
to judge public and media reaction. Sales are
brisk, and I have had interesting interviews
on TV, including “Larry King Live,” “Hard-
ball,” “Meet the Press,” “The NewsHour with
Jim Lehrer;” the “Charlie Rose” show, C-
SPAN, and others. But I have seen few news
stories in major newspapers about what I
have written.

Book reviews in the mainstream media
have been written mostly by representa-
tives of Jewish organizations who would
be unlikely to visit the occupied territories,
and their primary criticism is that the book
is anti-Israel. Two members of Congress
have been publicly critical. Incoming House
Speaker Nancy Pelosi for instance, issued a
statement (before the book was published)
saying that “he does not speak for the Demo-
cratic Party on Israel” Some reviews posted
on Amazon.com call me “anti-Semitic,”
and others accuse the book of “lies” and
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“distortions.” A former Carter Center fellow
has taken issue with it, and Alan Dershowitz
called the book’s title “indecent.”

Out in the real world, however, the re-
sponse has been overwhelmingly positive.
I've signed books in five stores, with more
than 1,000 buyers at each site. I've had one
negative remark—that I should be tried for
treason—and one caller on C-SPAN said that
I was an anti-Semite. My most troubling ex-
perience has been the rejection of my offers
to speak, for free, about the book on univer-
sity campuses with high Jewish enrollment
and to answer questions from students and
professors. I have been most encouraged by
prominent Jewish citizens and members of
Congress who have thanked me privately for
presenting the facts and some new ideas.

The book describes the abominable op-
pression and persecution in the occupied
Palestinian territories, with a rigid system
of required passes and strict segregation
between Palestine’s citizens and Jewish set-
tlers in the West Bank. An enormous im-
prisonment wall is now under construction,
snaking through what is left of Palestine to
encompass more and more land for Israeli
settlers. In many ways, this is more oppres-
sive than what blacks lived under in South
Africa during apartheid. I have made it clear
that the motivation is not racism but the de-
sire of a minority of Israelis to confiscate and
colonize choice sites in Palestine, and then
to forcefully suppress any objections from
the displaced citizens. Obviously, I condemn
any acts of terrorism or violence against in-
nocent civilians, and I present information
about the terrible casualties on both sides.

The ultimate purpose of my book is to
present facts about the Middle East that are
largely unknown in America, to precipitate
discussion and to help restart peace talks
(now absent for six years) that can lead to
permanent peace for Israel and its neigh-
bors. Another hope is that Jews and other
Americans who share this same goal might
be motivated to express their views, even
publicly, and perhaps in concert. I would be
glad to help with that effort.

D2. HUMAN RIGHTS WATCH, STATEMENT ON
ERROR IN ITs 22 NOVEMBER 2006 PRESs
RELEASE ON THE GAZA STRIP, NEW YORK, 19
DECEMBER 2006.

In an incident on 18 November 2000,
bundreds of Palestinian civilians, alerted
to Israeli preparations to destroy an ac-
tivist’s house in Gaza’s Jabaliya refugee
camp, gathered on the roof and around
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the bouse to prevent its bombing. Several
days later;, Human Rights Waich issued a
press release beaded “OPT: Civilians Must
Not Be Used to Shield Homes against Mil-
itary Attacks,” suggesting that such use of
civilians as a shield against military oper-
ations constituted a war crime. The press
release, which is available at brw.org, was
sharply criticized, prompting the following
statement of explanation (also available
at brw.org).

We regret that our press release below
(“OPT: Civilians Must Not Be Used to Shield
Homes against Military Attacks”) gave many
readers the impression that we were criti-
cizing civilians for engaging in nonviolent
resistance. This was not our intention. It is
not the policy of the organization to criticize
non-violent resistance or any other form of
peaceful protest, including civilians defend-
ing their homes. Rather, our focus is on the
behavior of public officials and military com-
manders because they have responsibilities
under international law to protect civilians.

It has also become clear to us that we
erred in assessing the main incident de-
scribed in the press release. We said that the
planned IDF attack on the house of a military
commander in the Popular Resistance Com-
mittee, Muhammadwail Barud, fell within
the purview of the law regulating the con-
duct of hostilities during armed conflict. We
criticized Barud for reportedly urging civil-
ians to assemble near the house in order to
prevent the attack, in apparent violation of
that law. Our focus was not on the civilians
who assembled, their state of mind, or their
behavior (such as whether they willingly as-
sembled or not), but on Barud for risking the
lives of civilians.

We have since concluded that we were
wrong, on the basis of the available evidence,
to characterize the IDF’s planned destruc-
tion of the house as an act of war. If the
planned attack against the house—a three-
story building housing three families—was,
in fact, an administrative action by the Israeli
government aimed at punishing a militant
for his alleged activities, the law regulat-
ing the conduct of hostilities during armed
conflict would not apply and could not be
violated.

An important consideration in this regard
is whether the IDF had reason to believe
that the house was being used for military
purposes at the time of the planned attack.
To date, Human Rights Watch has not ob-
tained conclusive evidence as to whether the
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house was being so used, but eyewitnesses
we have been able to speak with, including
two journalists on the scene, claim they saw
no such evidence. The IDE moreover, has
not responded to our requests to explain
what military objective it could have had in
targeting not a militant but his home after
having ordered it vacated.

We recognize that it is important to view
the planned destruction of Barud’s house
in light of Israel’s longstanding policy in
the occupied Palestinian territories, sharply
increased in Gaza since June, of demolishing
houses not as legitimate military targets but
as a punitive measure. HRW has repeatedly
criticized Israel for unlawful demolition of
houses.

Our intention in issuing this press re-
lease was to underscore one of the most
fundamental principles of international hu-
manitarian law: the obligation of warring
parties to take all feasible measures to spare
civilians from harm. This includes the im-
portant principle that parties to a conflict,
including military leaders and civilian offi-
cials, may not use civilians to “shield” against
a military attack or otherwise unnecessarily
put civilian lives at risk. Unfortunately, judg-
ing by the response, we did more to cloud
the issues than clarify them in the press
release.

This continues to be a live issue in the
Israeli-Palestinian armed conflict. In July
20006, Israeli and Palestinian human rights
groups documented the IDF’s forcible use of
Palestinians as human shields in a well publi-
cized incident during military operations in
Beit Hanoun. According to the groups, the
IDF blindfolded six civilians, including two
minors, and forced them to stand in front of
soldiers who took over civilian homes during
araid in northern Gaza. And on November 3,
Hamas militants hid behind civilian women
when exiting from a mosque where the mil-
itants had been cornered by IDF forces after
more than two days of fighting. The fact that
the women voluntarily went to aid the men
does not absolve the militants of their duty
not to endanger civilians. Both of these cases
took place in the course of armed conflict
so that the laws of war did apply.

We invite readers to visit our Web site at
www.hrw.org to see all that we have said on
the conflict between Israel and the Palestini-
ans. We continue to urge all parties to this
conflict to respect international humanitar-
ian law, whatever their share of its violations,
and most important, to keep civilians out of
it as much as possible.
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D3. U.S. CONGRESS, PALESTINIAN
ANTI-TERRORISM ACT, WASHINGTON, 21
DECEMBER 2006 (EXCERPTS).

Signed into law by President Bush on
21 December 2000, the Palestinian Anti-
Terrorism Act (Public Law 109-466) in
effect probibits US. funds to Palestinian
government and nongovernmental entities
controlled by Hamas. Passed to express dis-
Ppleasure with Hamas’s electoral victories
in democratic local and national elections
in December 2005 and January 2006 re-
spectively, the bill’s provisions are largely
congruent with existing US. law probibit-
ing funding for groups, including Hamas,
that are designated as foreign terrorist or-
ganizations by the State Department. The
bill does allow the president financially to
support the PA president, armed forces loyal
to bhim, non-Hamas members of the Pales-
tinian Council, the PA’s judiciary branch,
and “other entities.” It also allows funds
to go to non-Hamas-affiliated NGOs in the
West Bank and Gaza for bumanitarian
aid and “democracy promotion,” and re-
quires a presidential waiver to allow PA
and PLO personnel at the UN (except the
PA president and bis representatives) to
move beyond a 25-mile radius from UN
beadquarters in New York. The bill signed
by the president was the Senate version (8.
2370, passed by unanimous consent on 23
June 2000); the House of Representatives
bad passed its own, far stricter, version
(HR. 4681) in May 20006, which would
bhave effectively ended official U.S. contact
with Palestinians, increased the difficulty of
delivering U.S. bumanitarian aid to Pales-
tinians, and restricted U.S. contributions
to UN agencies dealing with Palestinians.
Facing White House and State Department
opposition to the more restrictive House
version, the House “reconciled” the two
versions by quietly passing (by voice vote,
under a motion to suspend the rules) the
Senate version on 7 December; the second-
to-last day of the 109th Congress. (Propo-
nents of the House version vowed to seek
to pass legislation in the 110thakin to H.R.
4681.) Provisions of the Palestinian Anti-
Terrorism Act are in keeping with previous
Congressional actions dating back at least
to the Anti-Terrorism Act of 1987 (H.R.
2548), which probibited PLO offices in the
United States.

The text below includes all the ma-
Jor provisions of the act. Minor cuts were
made, reducing or eliminating sections
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relating to procedures of certification, exer-
cising the presidential waiver, definitions,
various technical requirements, and au-
dits. The full text is available online at
thomas.loc.gov.

SEC. 2. LIMITATION ON ASSISTANCE
TO THE PALESTINIAN AUTHORITY.

(2) Declaration of Policy- It shall be the pol-
icy of the United States—

(D to support a peaceful, two-state so-
lution to end the conflict between
Israel and the Palestinians in accor-
dance with the Performance-Based
Roadmap to a Permanent Two-State
Solution to the Israeli-Palestinian
Conflict (commonly referred to as
the ‘Roadmap”);

(2)to oppose those organizations, in-
dividuals, and countries that sup-
port terrorism and violently reject a
two-state solution to end the Israeli-
Palestinian conflict;

(3)to promote the rule of law, democ-
racy, the cessation of terrorism and
incitement, and good governance
in institutions and territories con-
trolled by the Palestinian Authority;
and

(49) to urge members of the international
community to avoid contact with
and refrain from supporting the ter-
rorist organization Hamas until it
agrees to recognize Israel, renounce
violence, disarm, and accept prior
agreements, including the Roadmap.

(b) Amendments- Chapter 1 of part III of
the Foreign Assistance Act of 1961 (22
U.S.C. 2351 et seq.) is amended—

(1) by redesignating the second section
620G (as added by section 149 of
Public Law 104-164 (110 Stat. 1436))
as section 620J; and

(2)by adding at the end the following
new section:

‘SEC. 620K. LIMITATION ON
ASSISTANCE TO THE PALESTINIAN
AUTHORITY.

‘(@ Limitation- Assistance may be provided
under this Act to the Hamas-controlled
Palestinian Authority only during a pe-
riod for which a certification described
in subsection (b) is in effect.
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‘(b) Certification- A certification described

in subsection (a) is a certification trans-
mitted by the President to Congress that
contains a determination of the Presi-
dent that—

‘(1no ministry, agency, or instrumen-
tality of the Palestinian Authority
is effectively controlled by Hamas,
unless the Hamas-controlled Pales-
tinian Authority has—

‘(A) publicly acknowledged the Jew-
ish state of Israel’s right to exist;
and

‘(B) committed itself and is adher-
ing to all previous agreements
and understandings with the
United States Government, with
the Government of Israel, and
with the international commu-
nity, including agreements and
understandings pursuant to the
Performance-Based Roadmap to
a Permanent Two-State Solution
to the Israeli-Palestinian Conflict
(commonly referred to as the
‘Roadmap’); and

‘(2)the Hamas-controlled Palestinian
Authority has made demonstrable
progress toward—

‘(A) completing the process of purg-
ing from its security services in-
dividuals with ties to terrorism,;

‘(B) dismantling all terrorist infras-
tructure within its jurisdic-
tion, confiscating unauthorized
weapons, arresting and bring-
ing terrorists to justice, destroy-
ing unauthorized arms factories,
thwarting and preempting ter-
rorist attacks, and fully cooper-
ating with Israel’s security ser-
vices;

‘(C) halting all anti-American and
anti-Israel incitement in Pales-
tinian Authority-controlled elec-
tronic and print media and in
schools, mosques, and other in-
stitutions it controls, and replac-
ing educational materials, includ-
ing textbooks, with materials
that promote peace, tolerance,
and coexistence with Israel;

‘(D)ensuring democracy, the rule
of law, and an independent
judiciary, and adopting other
reforms such as ensuring
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transparent and accountable
governance; and

‘(E) ensuring the financial trans-
parency and accountability of all
government ministries and oper-
ations.

(c) Previously Obligated Funds- The provi-
sions of section 620K of the Foreign
Assistance Act of 1961, as added by
subsection (b), shall be applicable to
the unexpended balances of funds obli-
gated prior to the date of the enactment
of this Act.

SEC. 3. LIMITATION ON ASSISTANCE
FOR THE WEST BANK AND GAZA.

(@ Amendment- Chapter 1 of part III of
the Foreign Assistance Act of 1961 (22
U.S.C. 2351 et seq.), as amended by
section 2(b)(2), is further amended by
adding at the end the following new
section:

‘SEC. 620L. LIMITATION ON
ASSISTANCE FOR THE WEST BANK
AND GAZA.

‘(@) Limitation- Assistance may be provided
under this Act to nongovernmental or-
ganizations for the West Bank and Gaza
only during a period for which a certi-
fication described in section 620K (b) is
in effect with respect to the Palestinian
Authority.

‘(b) Exceptions- Subsection (a) shall not ap-
ply with respect to the following:

‘(1)ASSISTANCE TO MEET BASIC HU-
MAN NEEDS- Assistance to meet
food, water, medicine, health, or
sanitation needs, or other assistance
to meet basic human needs.

‘(2)ASSISTANCE TO PROMOTE
DEMOCRACY- Assistance to pro-
mote democracy, human rights,
freedom of the press, non-violence,
reconciliation, and peaceful coexis-
tence, provided that such assistance
does not directly benefit Hamas or
any other foreign terrorist organiza-
tion.

‘(3)ASSISTANCE FOR INDIVIDUAL
MEMBERS OF THE PALESTINIAN
LEGISLATIVE COUNCIL- Assistance,
other than funding of salaries or
salary supplements, to individual
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members of the Palestinian Legisla-
tive Council who the President de-
termines are not members of Hamas
or any other foreign terrorist organi-
zation, for the purposes of facilitat-
ing the attendance of such members
in programs for the development
of institutions of democratic gov-
ernance, including enhancing the
transparent and accountable opera-
tions of such institutions, and pro-
viding support for the Middle East
peace process.

‘(4)OTHER TYPES OF ASSISTANCE-
Any other type of assistance if the
President—

‘(A) determines that the provision
of such assistance is in the na-
tional security interest of the
United States; and

‘(B) not less than 30 days prior
to the obligation of amounts
for the provision of such
assistance—

‘A consults with the appro-
priate congressional com-
mittees regarding the spe-
cific programs, projects,
and activities to be carried
out using such assistance;
and

‘(i) submits to the appropri-
ate congressional commit-
tees a written memoran-
dum that contains the de-
termination of the Presi-
dent under subparagraph

QA).

SEC. 4. DESIGNATION OF TERRITORY
CONTROLLED BY THE PALESTINIAN
AUTHORITY AS TERRORIST
SANCTUARY.

Itis the sense of Congress that, during any
period for which a certification described in
section 620K(b) of the Foreign Assistance
Act of 1961 (as added by section 2(b)(2)
of this Act) is not in effect with respect to
the Palestinian Authority, the territory con-
trolled by the Palestinian Authority should
be deemed to be in use as a sanctuary for ter-
rorists or terrorist organizations for purposes
of section 6(j)(5) of the Export Administra-
tion Act of 1979 (50 U.S.C. App. 2405(D(5))
and section 140 of the Foreign Relations
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Authorization Act, Fiscal Years 1988 and
1989 (22 U.S.C. 2656f).

SEC. 5. DENIAL OF VISAS FOR
OFFICIALS OF THE PALESTINIAN
AUTHORITY.

(2) In General- Except as provided in sub-
section (b), a visa should not be issued
to any alien who is an official of, under
the control of, or serving as a representa-
tive of the Hamas-led Palestinian Author-
ity during any period for which a certifi-
cation described in section 620K(b) of
the Foreign Assistance Act of 1961 (as
added by section 2(b)(2) of this Act) is
not in effect with respect to the Pales-
tinian Authority.

(b) Exception- The restriction under sub-
section (a) should not apply to—

(1) the President of the Palestinian Au-
thority and his or her personal rep-
resentatives, provided that the Pres-
ident and his or her personal rep-
resentatives are not affiliated with
Hamas or any other foreign terrorist
organization; and

(2)members of the Palestinian Legisla-
tive Council who are not members
of Hamas or any other foreign terror-
ist organization.

SEC. 6. TRAVEL RESTRICTIONS ON
OFFICIALS AND REPRESENTATIVES
OF THE PALESTINIAN AUTHORITY
AND THE PALESTINE LIBERATION
ORGANIZATION STATIONED AT THE
UNITED NATIONS IN NEW YORK CITY.

(@) In General- Notwithstanding any other
provision of law, and except as pro-
vided in subsection (b), the President
should restrict the travel of officials and
representatives of the Palestinian Au-
thority and of the Palestine Liberation
Organization, who are stationed at the
United Nations in New York City to a
25-mile radius of the United Nations
headquarters building during any pe-
riod for which a certification described
in section 620K(b) of the Foreign Assis-
tance Act of 1961 (as added by section
2(b)(2) of this Act) is not in effect with
respect to the Palestinian Authority.

(b) Exception- The travel restrictions de-
scribed in subsection (a) should not ap-
ply to the President of the Palestinian Au-
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thority and his or her personal represen-
tatives, provided that the President and
his or her personal representatives are
not affiliated with Hamas or any other
foreign terrorist organization.

SEC. 7. PROHIBITION ON
PALESTINIAN AUTHORITY
REPRESENTATION IN THE UNITED
STATES.

(a) Prohibition- Notwithstanding any other
provision of law, it shall be unlawful to
establish or maintain an office, head-
quarters, premises, or other facilities or
establishments within the jurisdiction
of the United States at the behest or di-
rection of, or with funds provided by,
the Palestinian Authority during any pe-
riod for which a certification described
in section 620K(b) of the Foreign Assis-
tance Act of 1961 (as added by section
2(b)(2) of this Act) is not in effect with
respect to the Palestinian Authority.

(b) Waiver- Subsection (a) shall not apply
if the President determines and certi-
fies to the appropriate congressional
committees that the establishment or
maintenance of an office, headquar-
ters, premises, or other facilities is vital
to the national security interests of the
United States.

SEC. 8. INTERNATIONAL FINANCIAL
INSTITUTIONS.

(@) Requirement- The President should di-
rect the United States Executive Direc-
tor at each international financial insti-
tution to use the voice, vote, and influ-
ence of the United States to prohibit
assistance to the Palestinian Authority
(other than assistance described under
subsection (b)) during any period for
which a certification described in sec-
tion 620K(b) of the Foreign Assistance
of 1961 (as added by section 2(b)(2) of
this Act) is not in effect with respect to
the Palestinian Authority.

(b) Exceptions- The prohibition on assis-
tance described in subsection (a) should
not apply with respect to the following
types of assistance:

(1) Assistance to meet food, water,
medicine, or sanitation needs, or
other assistance to meet basic hu-
man needs.
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(2) Assistance to promote democracy,
human rights, freedom of the press,
non-violence, reconciliation, and
peaceful coexistence, provided that
such assistance does not directly
benefit Hamas or other foreign ter-
rorist organizations.

(¢) Definition- In this section, the term
‘international financial institution’ has
the meaning given the term in section
1701(c)(2) of the International Financial
Institutions Act (22 U.S.C. 262r(c)(2)).

SEC. 9. DIPLOMATIC CONTACTS WITH
PALESTINIAN TERROR
ORGANIZATIONS.

No funds authorized or available to the
Department of State may be used for or by
any officer or employee of the United States
Government to negotiate with members
or official representatives of Hamas, Pales-
tinian Islamic Jihad, the Popular Front for
the Liberation of Palestine, al-Aqsa Martyrs
Brigade, or any other Palestinian terrorist
organization (except in emergency or hu-
manitarian situations), unless and until such
organization—

(1) recognizes Israel’s right to exist;
(2) renounces the use of terrorism;

(3) dismantles the infrastructure in areas
within its jurisdiction necessary to
carry out terrorist acts, including the
disarming of militias and the elimina-
tion of all instruments of terror; and

(4) recognizes and accepts all previous
agreements and understandings be-
tween the State of Israel and the Pales-
tinjan Authority.

SEC. 10. ISRAELI-PALESTINIAN PEACE,
RECONCILIATION AND DEMOCRACY
FUND.

(a) Establishment of Fund- Not later than
60 days after the date of the enactment
of this Act, the Secretary of State shall
establish a fund to be known as the
‘Israeli-Palestinian Peace, Reconciliation
and Democracy Fund’ (in this section re-
ferred to as the ‘Fund”). The purpose of
the Fund shall be to support, primarily,
through Palestinian and Israeli organiza-
tions, the promotion of democracy, hu-
man rights, freedom of the press, and
non-violence among Palestinians, and
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peaceful coexistence and reconciliation
between Israelis and Palestinians.

(b) Annual Report- Not later than 60 days
after the date of the enactment of this
Act, and annually thereafter for so long
as the Fund remains in existence, the
Secretary of State shall submit to the
appropriate congressional committees
a report on programs sponsored and
proposed to be sponsored by the Fund.

(©) Authorization of Appropriations- There
is authorized to be appropriated to the
Secretary of State $20,000,000 for fiscal
year 2007 for purposes of the Fund.

SEC. 11. REPORTING REQUIREMENT.

Not later than 90 days after the date
of the enactment of this Act, and annually
thereafter, the Secretary of State shall submit
to the appropriate congressional committees
a report that—

(1) describes the steps that have been
taken by the United States Government
to ensure that other countries and inter-
national organizations, including multi-
lateral development banks, do not pro-
vide direct assistance to the Palestinian
Authority for any period for which a cer-
tification described in section 620K(b)
of the Foreign Assistance Act of 1961
(as added by section 2(b)(2) of this Act)
is not in effect with respect to the Pales-
tinian Authority; and

(2) identifies any countries and interna-
tional organizations, including multilat-
eral development banks, that are pro-
viding direct assistance to the Pales-
tinian Authority during such a period,
and describes the nature and amount
of such assistance.

SEC. 12. DEFINITIONS.
In this Act:

(1) APPROPRIATE CONGRESSIONAL
COMMITTEES- The term ‘appropriate
congressional committees’ means—

(A) the Commiittee on International Re-
lations and the Committee on Ap-
propriations of the House of Repre-
sentatives; and

(B) the Committee on Foreign Rela-
tions and the Committee on Appro-
priations of the Senate.
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(2) PALESTINIAN AUTHORITY- The term
‘Palestinian Authority’ has the meaning
given the term in section 620K(e)(2) of
the Foreign Assistance Act of 1961 (as
added by section 2(b)(2) of this Act).

D4. FOURTEEN BOARD MEMBERS OF THE
CARTER CENTER, LETTER OF RESIGNATION TO
PRESIDENT JIMMY CARTER, N.P., 11 JANUARY
2007.

The letter to President Carter; signed by
Jfourteen members of the Carter Center’s
224-member Board of Councilors, details
the reasons why they felt compelled to re-
sign following the publication of Palestine
Peace Not Apartheid (see Doc. D1). Kenneth
Stein, the Carter Center’s first permanent
executive director and, until recently, its
Middle East fellow, bad already severed
all ties with the institution on 5 Decem-
ber 20006. Those who resigned were: Alan
Abrams; Steve Berman; Michael Coles; Jon
Golden; Doug Hertz; Barbara Babbit Kauf-
man; Liane Levetan, Jeff Levy; Leon No-
vak; William B. Schwartz, Jr; William B.
Schwartz 1I; Steve Selig; Cathey Steinberg;
and Gail Solomon. The text of the resig-
nation is available on the Web site of the
Anti-Defamation League, wwuw.adl.org.

Dear President Carter,

As members of the Board of Councilors
each one of us has been proud to be asso-
ciated with the Carter Center in its noble
struggle to repair the world. However, in
light of the publication of your latest book
Palestine Peace Not Apartheid and your sub-
sequent comments made in promoting the
book, we can no longer in good conscience
continue to serve the Center as members of
the Board of Councilors.

In its work in conflict resolution the
Carter Center has always played the useful
and constructive role of honest broker and
mediator between warring parties. In your
book, which portrays the conflict between
Israel and her neighbors as a purely one-
sided affair with Israel holding all of the
responsibility for resolving the conflict, you
have clearly abandoned your historic role of
broker in favor of becoming an advocate for
one side.

The facts in dealing with the conflict
are these: There are two national narratives
contesting one piece of land. The Israelis,
through deed and public comment, have
consistently spoken of a desire to live in
peace and make territorial compromise to
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achieve this status. The Palestinian side has
consistently resorted to acts of terror as

a national expression and elected parties
endorsing the use of terror, the rejection
of territorial compromise and of Israel’s
right to exist. Palestinian leaders have had
chances since 1947 to have their own state,
including during your own presidency when
they snubbed your efforts.

Your book has confused opinion with
fact, subjectivity with objectivity and force
for change with partisan advocacy. Further-
more the comments you have made the
past few weeks insinuating that there is a
monolith of Jewish power in America are
most disturbing and must be addressed by
us. In our great country where freedom
of expression is basic bedrock you have
suddenly proclaimed that Americans can-
not express their opinion on matters in the
Middle East for fear of retribution from the
“Jewish Lobby.” In condemning the Jews of
America you also condemn Christians and
others for their support of Israel. Is any inter-
est group to be penalized for participating
in the free and open political process that is
America? Your book and recent comments
suggest you seem to think so.

In the past you would inject yourself into
this world to moderate between the two
sides in the pursuit of peace and as a result
you earned our admiration and support.
Now you repeatedly make false claims. You
wrote that UN Security Council Resolution
242 says that “Israel must withdraw from
territories” (p. 38), but you know the word
“must” in fact is not in the resolution. You
said that since Mahmoud Abbas has been in
office there have been no peace discussions.
That is wrong. You wrote that Yassir Arafat
told you in 1990 that, “The PLO has never
advocated the annihilation of Israel” (p. 62).
Given that their charter, which explicitly
calls for Israel’s destruction, was not revised
until the late 1990s, how could you even
write such a claim as if it were credible?

You denied on Denver radio on De-
cember 12 that Palestinian Prime Minister
Haniyah said he would never accept or ne-
gotiate with Israel. However the BBC mon-
itoring service reported just the opposite.
In fact Haniyah said: “We will never recog-
nize the usurper Zionist government and will
continue our jihadist movement until Bayt al-
Magqdis (Jerusalem) and the al-Aqsa Mosque
are liberated. When presented with this fact
you said, “No he didn’t say that, no he did
not do that, I did not hear that” These are not
points of opinion, these are points of fact.
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And finally, it is a disturbing statement to
write: “that it is imperative, that the general
Arab community and all significant Pales-
tinian groups make it clear that they will
end the suicide bombings and other acts
of terrorism when international laws and
the ultimate goals of the Roadmap for Peace
are accepted by Israel” In this sentence
you clearly suggest that you are condoning
violence against Israelis until they do cer-
tain things (p. 213). Your use of the word
“apartheid,” regardless of your disclaimers,
has already energized white supremacist
groups who thrive on asserting Jewish con-
trol of government and foreign policy, an
insinuation you made in your op-ed to the
LA Times on December 8, 2006: “For the last
30 years, I have witnessed and experienced
the severe restraints on any free and bal-
anced discussion of the facts.” According to
Web site monitoring by the Anti-Defamation
League, U.S. white supremacists have enthu-

JOURNAL OF PALESTINE STUDIES

siastically embraced your suggestion that the
Israel lobby stifles debate in this country, say-
ing it confirms Jewish control of government
and foreign policy as well as and the inher-
ently “evil” nature of Jews. If you doubt the
support you are giving and receiving, please
refer to the Anti-Defamation League Web site.

From there you can get to the postings of
four different white supremacist organiza-
tions that both support and make use of the
contents of your book and what you have
said in public.

As a result it seems that you have turned
to a world of advocacy, including even ma-
licious advocacy. We can no longer endorse
your strident and uncompromising position.
This is not the Carter Center or the Jimmy
Carter we came to respect and support.
Therefore it is with sadness and regret that
we hereby tender our resignation from the
Board of Councilors of the Carter Center
effective immediately.

A Palestinian walks next to a section of Israel’s separation wall, here between Jerus-
alem and Bethlehem, 15 December 2006. (Reuters/Yonathan Weitzman)
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